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QUESTIONS PRESENTED 

1. Whether appellant's conviction for robbery should be 
reversed by virtue of this Court’s recent decisions in the 
Gunther, Contee and Wear cases, particularly in view of 
the facts that (a) appellant, after indictment, was found 
insane by judicial determination pursuant to 18 U. S. C. 
§4244 and was sent to St. Elizabeths; (b) appellant was 
released from St. Elizabeths and was tried without any 
judicial determination of competency; (c) a motion for 
such a determination, made at the outset of the trial, 
was denied; and (d) eight months elapsed between ap¬ 
pellant’s release from St. Elizabeths and the trial, so there 
is no ground for believing it would now be feasible, on the 
basis of contemporaneous psychiatric observation or testi¬ 
mony, fairly to determine nunc pro tunc whether appellant 
was mentally competent at the trial. 

2. "Whether the conviction should be reversed by virtue 

of this Court’s recent decision in the Durham case, which 

prescribes for this jurisdiction a standard to be applied in 

connection with the insanity defense which is a substan- 

tiallv different standard from the narrower standard that 
•> 

dominated the trial of this case. 

3. Whether the conviction should be reversed—and with 
directions to enter a judgment of not guilty by reason of 
insanity—by virtue of the Government’s failure to carry 
its burden of proving, by evidence sufficient to send to the 
jury, that appellant was sane at the time of the alleged 
offense. 

4. Whether the conviction should be reversed by virtue 
of the occurrence of a series of other substantial errors 
which—probably separately and in any event in their ag¬ 
gregate impact—operated to deprive appellant of a fair 
trial and to infringe his constitutional rights. 
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JURISDICTIONAL STATEMENT 

This is a criminal case. 

Appellant, Stephen S. Kelley, along with his co-defendant, 
Lewis J. Wilkins, was indicted for robbery in the District of 
Columbia. After preliminary proceedings, including the 
commitment of appellant and Wilkins on a judicial determi¬ 
nation that they were "‘presently insane”, a trial was had 
in the District Court before Judge Letts and a jury. The 
jury found appellant guilty, and found Wilkins not guilty 
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by reason of insanity. Appellant received a sentence of 
four to twelve years. 

The judgment of conviction and sentence was entered in 
the District Court on November 1*2,1953 (App. 186). Appel¬ 
lant, being then in custody, on November 20, 1953 executed 
a notice of appeal and an affidavit in support of an applica¬ 
tion for leave to proceed on appeal in forma pauperis (App. 
187-18$). The tenth day after entry of the judgment hav¬ 
ing been a Sunday (November 22, 1953), the filing of the 
application in the District Court on Monday, November 23, 
1953 was timely. Kule 45(a), Federal Rules of Criminal 
Procedure. 1 Judge Letts allowed the appeal in forma 
pauperis (App. 1ST), and the appeal accordingly is duly 
pending before this Court pursuant to Rule 37 of the Fed¬ 
eral Rules of Criminal Procedure. 

STATEMENT OF THE CASE 

The indictment in this case charges that the appellant, 
together with his co-defendant Lewis J. Wilkins, on April 
25,1952 within the District of Columbia committed a robbery 
by taking about $1,014 in money from the possession of 
Joseph A. Corbey, an employee of the Chesapeake and 
Potomac Telephone Company, which was the owner of the 


1 Accordingly, it is unnecessary for appellant to avail himself of the 
earlier date when, being then in custody, he executed the papers. See 
Williams v. United States, SS App. D.C. 212, 1SS F. 2d 41 (1951). 

In connection with the formalities of the appeal, the Clerk of the Dis¬ 
trict Court followed a practice which perhaps it would be desirable to 
modify. Upon receipt of the papers executed by appellant, the Clerk 
filed the affidavit in support of the application for leave to appeal in 
forma pauperis, but he apparently held the notice of appeal in suspense, 
and, so far as the record shows, the date of receipt was not marked on it 
or otherwise recorded. Judge Letts granted leave to appeal in forma 
pauperis on November 30, 1953, and the notice of appeal apparently 
was then formally filed by the Clerk, since it is marked ‘‘Filed November 
30, 1953”. (App. 1SS) It is suggested that this practice of holding the 
notice of appeal in suspense is unnecessary, is not contemplated by Rule 
37 of the Federal Rules of Criminal Procedure, and may in some cases 
lead to needless uncertainty and confusion. 


money (App. 157). Appellant and Wilkins were both ar¬ 
rested on May 12,1952. At the arraignment on June 6,1952 
appellant’s counsel - represented to the court that, in his 
opinion, appellant was not capable of intelligently pleading. 
When appellant, in response to a question, stated “I don’t 
wish to plead”, the court entered a plea of not guilty (Tr. 
2-3; App. 158). A motion for bill of particulars and a mo¬ 
tion to inspect documents were tiled on appellant’s behalf 
and were denied by the court (Tr. 353-357; App. 15S-160; 
App. 1-6). 

On June 25, 1952 the District Court (Judge Laws), upon 
consideration of the motion made in open court by appel¬ 
lant's attorney for a mental examination pursuant to 18 
U.S.C. § 4244, ordered that appellant be examined by Dr. 
Amino Perretti and Dr. Joseph L. Gilbert, qualified psy¬ 
chiatrists, who upon completion of their examination were 
to file a report “which shall express their opinion of the 
sanity or mental competency of the defendant” (App. 161). 
Dr. Gilbert examined appellant on July 5 and July 12, 1952, 
and thereupon reported to the court that: “These exam¬ 
inations reveal and it is my opinion that Stephen S. Kelley 
is of unsound mind, suffering from Dementia Praecox, and 


2 Until sentence had been imposed appellant was represented by counsel 
of his own choosing. Thereafter, on December 8, 3953, the trial judge, hav¬ 
ing allowed leave to appeal in forma pauperis, appointed an 011017163 ’ to 
represent appellant as counsel on the appeal. On March 8,3954, that attor¬ 
ney filed in this Court a motion for leave to withdraw as counsel ‘‘for the 
reason that said counsel, after consideration of all the facts in the appel¬ 
lant’s case, sees no ground upon which the judgment of the trial Court will 
be reversed b\' this Court.” At the time this motion was filed—and indeed 
for some weeks thereafter—the transcript of the trial (except for some 
very small fragments) was not available, the necessary steps not yet 
having been taken to have it prepared by the official reporter at the 
expense of the United States. For this reason among others, it seems 
clear that the grounds stated in the motion of March 8, 1954 should be 
given no weight against the contentions now being urged on appellant's 
behalf. In any event, on March 26, 1954, this Court allowed that attorney 
to withdraw his appearance, and on March 29, 1954 this Court appointed 
the undersigned as appellant’s counsel. 
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commitment to a hospital for the care of the mentally ill is 
recommended” (App. 1G2). Dr. Perretti examined appel¬ 
lant on July 12, 1932 and reported to the court that: “As a 
result of such mental examination I conclude that this man 
is of unsound mind, Dementia Praecox, and commitment to 
a hospital for the care of the mentally ill is recommended” 
(App. 162). Supporting affidavits were filed by Drs. Per¬ 
retti and Gilbert (App. 16S). On July IS, 1952 the United 
States Attorney filed a verified motion for a judicial deter¬ 
mination of appellant's mental competency, representing 
to the court that it appeared from the reports and affidavits 
of Drs. Gilbert and Perretti “that the defendant is presently 
insane or otherwise so mentally incompetent as to be unable 
to understand the proceedings against him or properly as¬ 
sist in his own defense” (App. 167). 

Similar developments had occurred with respect to the 
mental condition of the co-defendant Wilkins (App. 160- 
161:162-163:164:165-166). and on July IS, 1932 the District 
Court (Judge Tamm) held a hearing pursuant to IS U.S.C. 
§ 4244 concerning the mental condition of both appellant and 
Wilkins (Tr. 16-35). At the hearing testimony was received 
from Drs. Gilbert and Perretti. Dr. Gilbert described 
appellant’s mental condition as follows (App. S-9): 

“As a result of my examinations of Stephen S. 
Kelley, it is my opinion that he is of unsound mind, also 
suffering from the common type of mental disorder, 
dementia praecox, with symptoms largely of the para¬ 
noid variety but he is also very depressed, evasive, 
suspicious, people have persecuted him, he has been 
nervous for a long time, he dates it back to the time he 
left the Service sometime in 1945 or 1946. He said he 
was even nervous before he came out of the Army. He 
had some trouble, but was discharged from the Army. 
People stare at him, talk about him, refer to him with 
various derogatory terms, people on the street, even 
strangers, when he goes out on the street or in the 
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restaurants, they remark about him, talk about him, 
friends have turned against him and they have made 
efforts to frame him up. He has been very depressed 
over this attitude of people toward him which he be¬ 
lieves has been true and has thought about ending his 
life. He is very shut in, seclusive. At times during my 
examination, lie ? d refuse to answer or was unable to 
answer, and he is, I think, a very sick boy and should be 
committed for treatment.” 

He also testified that “the active symptoms have been going 
on for a long time” and that appellant had been psychotic 
“almost several years, a long time, I think” (App. 9-10). 

Dr. Perretti testified that (App. 10): 

“. . . as a result of the examination, I concluded that 
he is suffering from a mental disorder, a psychosis, 
namely dementia praecox, paranoid type, characterized 
by his mental symptom of extreme introversion, nega¬ 
tivism, the presence of paranoid ideas, delusions of 
reference, ideas of persecution, hallucinations.” 

He also testified “I believe he has been of unsound mind for 
some time” (App. 11). 

At the conclusion of the hearing the District Court found 
that appellant “is presently insane and so mentally incom¬ 
petent as to be unable to understand the proceedings against 
him, or properly to assist in his own defense”, and entered 
an order committing appellant according to law (App. 170; 
16S-169). A similar order was entered with respect to 'Wil¬ 
kins (App. 169). 

The record leaves unexplained why it was that appellant 
was not transferred to St. Elizabeths until almost three 
months later, on October 7, 1952. In any event, he was 
admitted to St. Elizabeths on that date, received treatment 
there, and was discharged on February 13,1953, on the basis 
of a certification by the Superintendent of St. Elizabeths 
that appellant “has recovered his reason and that he is now 
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of sound mind” (App. 171). Wilkins was discharged 
from St. Elizabeths on a similar ground, two and one-half 
months later, on April 2S, 1953 (App. 172-173). 

Trial of the ease was postponed by a series of continu¬ 
ances until the fall of 1953 (App. 11 -IS). Neither at the time 
he was released from St. Elizabeths nor thereafter was any 
judicial determination ever made that appellant was sane 
and competent to stand trial. As soon as the trial opened 
on October 13,1953, appellant's counsel moved for a further 
mental examination, and his motion was denied, as follows 
(App. 20): 

“Mr. Harris: In this indictment I represent the de¬ 
fendant Stephen S. Kelley. His defense is insanity. 
He was at one time committed to St. Elizabeth's. I 
have talked to the man this morning about twenty 
minutes, and I feel, Your Honor, that man is not pre¬ 
pared to go to trial, and I would ask Your Honor for an 
order for a re-examination. 


“The Court: 1 think I will have to deny Mr. Harris’ 
motion. I can hardlv grant it on the verv slim record— 
just counsel's own impressions, as I understand it. 

“Mr. Harris: We have this, Your Honor. We have 
a record from St. Elizabeth’s, which at the time of his 
discharge was not conclusive at all, and we have the 
prior examination of Drs. Gilbert and Perretti, who 
will testify even now that the man is insane, and pre¬ 
liminarily I could show that, Your Honor. 

“The Court: Motion denied. * • 

The counsel for Wilkins informed the court that the sole 
defense of Wilkins was insanity (App. 21). Counsel for 
appellant informed the court that appellant was relying 
on the defense of insanity, but also intended to avail himself 
of any and all other defenses (App. 21). 

The evidence at trial showed that Wilkins, together with 
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another man whom the Government claimed was appellant, 
had entered an office of the Chesapeake & Potomac Tele¬ 
phone Company at about 8:30 p.m. on the night of April 25, 
1952, and had dropped down on the desk of Mr. Corbey, an 
employee therein, a piece of paper which said in substance 
“Put all money in bag or get shot” and “Read this care¬ 
fully”, and required Corbey to give them the money on 
hand, which was $1,014. Upon receiving the money, Wilkins 
and his accomplice left the premises (App. 23-36). 

The evidence in the case with respect to appellant's al¬ 
leged participation in the crime, and the evidence concern¬ 
ing appellant’s sanity at the time the alleged offense was 
committed, is discussed in more detail below (see pp. 
26-27 and 18-24, infra). Neither appellant nor Wilkins 
testified at the trial. On October 15, 1953 the jury brought 
in a verdict finding appellant guilty and Wilkins not guilty 
by reason of insanity. Appellant’s counsel thereafter filed 
a motion for judgment of acquittal and/or new trial (App. 
177-178: 1S1-1S5), which was extensively argued before the 
court and then denied (App. 148-157). The judge imposed 
a sentence of four to twelve years and, as already indicated, 
this judgment was entered in the District Court on Novem¬ 
ber 12, 1953. This appeal in fortna pauperis has duly fol¬ 
lowed. 

STATUTES INVOLVED 

Title 18 U. S. C. § 4244 provides: 

“Whenever after arrest and prior to the imposition 
of sentence or prior to the expiration of any period 
of probation the United States Attorney has reason¬ 
able cause to believe that a person charged with an of¬ 
fense against the United States may be presently in¬ 
sane or otherwise so mentally incompetent as to be un¬ 
able to understand the proceedings against him or 
properly to assist in his own defense, he shall file a 
motion for a judicial determination of such mental 
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competency of the accused, setting forth the ground 
for such belief with the trial court in which proceed¬ 
ings are pending. Upon such a motion or upon a sim¬ 
ilar motion in behalf of the accused, or upon its own 
motion, the court shall cause the accused, whether or 
not previously admitted to bail, to be examined as to 
his mental condition by at least one qualified psy¬ 
chiatrist, who shall report to the court. For the pur¬ 
pose of the examination tlie court may order the 
accused committed for such reasonable period as the 
court may determine to a suitable hospital or other 
facility to be designated by the court. If the report 
of the psychiatrist indicates a state of present in¬ 
sanity or such mental incompetency in the accused, the 
court shall hold a hearing, upon due notice, at which 
evidence as to the mental condition of the accused may 
be submitted, including that of the reporting psychia¬ 
trist, and make a finding with respect thereto. No 

statement made bv the accused in the course of anv 

* • 

examination into his sanity or mental competency 
provided for by this section, whether the examination 
shall be with or without the consent of the accused, 
shall be admitted in evidence against the accused on 
the issue of guilt in any criminal proceeding. A find¬ 
ing by the judge that the accused is mentally competent 
to stand trial shall in no way prejudice the accused 
in a plea of insanity as a defense to the crime charged: 
such finding shall not he introduced in evidence on 
that issue nor otherwise be brought to the notice of 
the jure." Added Sept. 7. 1949, c. 535, § 1, 63 Stat. 
686 . 

Title 28 U. S. C. $ 2106 provides: 

“The Supreme Court or any other court of appel¬ 
late jurisdiction may affirm, modify, vacate, set aside 
or reverse any judgment, decree, or order of a court 
lawfullv brought before it for review, and mav remand 
the cause and direct the entry of such appropriate 
judgment, decree, or order, or require such further 
proceedings to be had as may be just under the circum¬ 
stances. ” June 25, 1948, c. 646, 62 Stat. 963. 
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STATEMENT OF POINTS 

1. The conviction should be reversed by virtue of this 
Court’s recent decisions in the Gunther , Contee and Wear 
cases, because of the failure and refusal of the trial court 
to make a judicial determination as to appellant’s com¬ 
petency to stand trial—appellant having 1 previously been 
determined, pursuant to 13 U. S. C. § 4244, to be insane and 
not competent to stand trial. 

2. The conviction should be reversed bv virtue of this 
Court’s recent decision in the Durham case, which pre¬ 
scribes for this jurisdiction a standard to be applied in con¬ 
nection with the insanity defense which is a substantially 
different standard from the narrower standard that domi¬ 
nated the trial of this case. 

3. The conviction should be reversed—and with direc¬ 
tions to enter a judgment of not guilty by reason of in¬ 
sanity—because the trial court erred in not recognizing 
that the Government had failed to carry its burden of prov¬ 
ing, by evidence sufficient to send to the jury, that appellant 
was sane at the time of the alleged offiense. 

4. The conviction should be reversed because of the oc¬ 
currence of a series of other substantial errors which— 
probably separately and in any event in their aggregate 
impact—operated to deprive appellant of a fair trial and 
to infringe his constitutional rights. Specifically, such 
errors were the following: 

A. Apart from the question of the Durham case, the 
trial court committed two important errors in its 
charge on the insanity issue. 

B. Admission of the testimony of the Government’s 
rebuttal witness, Dr. Epstein, was prejudicial error 
and the prejudice was accentuated by the misconduct 
of the prosecutor in his closing argument to the jury. 

C. Prejudicial misconduct also occurred in the prose¬ 
cutor’s opening statement. 

D. Admission of the post-arrest statements and con- 
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fessions made by the co-defendant Wilkins constituted, 
under the circumstances of this case, error extremely 
prejudicial to appellant and operated to deprive apol- 
lant of a fair trial. 

E. To prevent unfairness, appellant’s trial should 
have been severed from that of his co-defendant 
Wilkins. 

SUMMARY OF ARGUMENT 

This appeal involves a number of points of general im¬ 
portance to the proper administration of the criminal law. 
It also involves other points which are important perhaps 
only to the proper determination of this case. 

The recent Gunther, Contee , and Wear decisions estab¬ 
lish that the trial court was in error when it failed and re¬ 
fused to make a judicial determination as to appellant’s 
competency before proceeding with the trial, since pursuant 
to IS U.S.C. <§ 4244 appellant had been determined insane. 
The conviction should accordingly be reversed, particularly 
in view of the facts that (i) a motion for such a judicial 
determination was made and denied at the outset of the 
trial, and (ii) there is no basis for believing it would now 
be feasible fairly to determine nunc pro tunc whether ap¬ 
pellant was mentally competent at the trial. 

The recent Durham decision prescribed a standard to be 
applied in connection with the insanity defense which is a 
substantially different standard from the narrower stand¬ 
ard that dominated the trial of this case. The Durham 
decision should be applied to this appeal, in view of (i) the 
general principle that a change in law between a nisi prius 
and an appellate decision requires the appellate court to 
apply the changed law, and (ii) the record here, which 
shows that the expert testimony was improperly and over 
objection forced into the narrow mould of the “right- 
wrong test”. 

The record clearly shows the Government failed to carry 
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its burden of proving, by evidence sufficient to send to the 
jury, that appellant was sane at the time of the alleged 
offense. Accordingly, the conviction should be reversed, 
and under the circumstances existing in this case it is 
“just”, 28 U.S.C. §2106, that the reversal be accompanied 
by directions to enter a judgment of not guilty by reason 
of insanity. 

The conviction should also be reversed by virtue of the 
occurrence of a series of other substantial errors which— 
probably separately and in any event in their aggregate 
impact—operated to deprive appellant of a fair trial and 
infringed his constitutional rights. Specifically: 

(A) Apart from the Durham standard, there were two 
important errors in the charge on the insanity issue—first, 
the judge’s instruction that a “presumption of sanity” ex¬ 
isted in this case, and second, the judge’s instruction that 
the judicial determination of appellant’s insanity pursuant 
to 18 U.S.C. § 4244 was irrelevant to the sanity issue before 
the jury. 

(B) Admission of the testimony of the Government’s re¬ 
buttal witness, Dr. Epstein, was a prejudicial error because 
the testimony was, under the evidence in this case, too re¬ 
mote to be material, and the prejudice w T as accentuated by 
the prosecutor’s misconduct in his closing argument to the 
jury. 

(C) Prejudicial misconduct also occurred in the prose¬ 
cutor’s opening statement. 

(D) Admission of the post-arrest statements and con¬ 
fessions made by the co-defendant, Wilkins, was error ex¬ 
tremely prejudicial to appellant and operated to deprive 
appellant of a fair trial. With respect to those of Wilkins’ 
post-arrest statements that were made in the presence of 
appellant, the judge’s charge—that the jury might con¬ 
sider such statements as evidence against appellant—vio¬ 
lated the rule now settled in the federal courts. The vio- 
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latum was particularly acute because appellant, when such 
statements were made in his presence, said he did not wish 
to make a statement until he consulted his attorney. To 
use these statements by Wilkins as evidence against appel¬ 
lant is an improper breach of the hearsay rule and im¬ 
pinges on appellant’s privilege against self-incrimination 
as well as his right to counsel. In addition, under the spe¬ 
cial circumstances of this case, the use at the trial of those 
statements by Wilkins not made in appellant’s presence 
unduly prejudiced appellant’s right to a fair trial even 
though the judge instructed that such statements should be 
considered only against Wilkins. 

(E) To prevent unfairness, appellant's trial should have 
been severed from that of his co-defendant Wilkins. 

ARGUMENT 

I 

THE CONVICTION SHOULD BE REVERSED BY VIRTUE 
OE THIS COURT'S RECENT DECISIONS IN THE GUN¬ 
THER , CONTEE AND WEAR CASES, BECAUSE OF THE 
FAILURE AND REFUSAL OF THE TRLAL COURT TO 
MAKE A JUDICIAL DETERMINATION AS TO APPEL- 
KANT'S COMPETENCY TO STAND TRIAL—APPELLANT 
HAVING PREVIOUSLY BEEN JUDICIALLY DETERMINED 
TO BE INSANE AND NOT COMPETENT TO STAND TRI AL. 

Only recently, in a group of three criminal appeals, this 
Court has thoroughly reviewed the statutory provisions ap¬ 
plicable to the procedures to be followed where the com¬ 
petency of a defendant to stand trial is put in issue. Gun¬ 
ther v. United Stales, decided July 1, 1954; Coulee v. United 
States, decided July 15, 1954; Wear v. United States, de¬ 
cided July 22, 1954. Those appeals expressly decided that 
once a judicial determination has been made that the 
defendant is not competent to stand trial—as occurred in 
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the present case—it is a plain violation of the applicable 
statute (18 U. S. C. §4244 et seq.) for the trial court to 
proceed to trial without first making a judicial determina¬ 
tion that the defendant is competent. The statutory basis 
on which this conclusion rests need not be discussed in 
detail here, since the Court itself has already canvassed it 
so completely. 

There does remain for discussion the question what dis¬ 
position should be made of the case on account of this 
seriously prejudicial error. 

In the Gunther case this Court decided not to reverse the 
conviction outright, but rather to remand the case for a 
hearing on whether the defendant had been competent at 
the date of trial. Two reasons were assigned by the Court 
for its conclusion that, in the special circumstances of the 
Gunther case, this limited relief would adequately serve the 
interests of justice. The first was that in the Gunther case 
there existed a medical certificate of the defendant’s com¬ 
petency, based upon an examination made shortly before the 
trial by a psychiatrist who would be available to testify, 
so that it would still be feasible to make a nunc pro tunc 
determination as to the defendant’s competency at the 
time of the trial. The second was that in the Gunther case 
no request had been made for a mental examination before 
the trial proceeded. On these two grounds the Court felt the 
Gunther case should be distinguished from Perry v. United 
States , 90 App. D. C. 186,195 F. 2d 37 (1952). On the other 
hand, in the TTeur case, where neither one of these grounds 
was present, this Court decided that the conviction must be 
reversed. 

In the case at bar, as in the Wear case, neither of these 
two grounds is present and the interests of justice will be 
served only by an outright reversal. 

The medical certificate which was the basis for appel- 
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lant’s release from St. Elizabeths is dated February 13, 

1953. Appellant’s trial did not begin until October 12, 

1953—or eight months later. The psychiatric observation 

of appellant at St. Elizabeths at a time eight months before 

his trial would not afford a reliable or satisfactory basis 

* 

for determining whether at the much later date of trial he 
was really competent to stand trial and to assist in his 
defense. With such a sizeable gap in the time sequence, 
a nunc pro tunc inquiry, made some time in late 1954 or 1955, 
as to appellant’s competency to stand trial in October 1953, 
would be highly speculative conjecture of the kind that 
should not be the basis of depriving a defendant of his 
liberty. And since appellant himself did not testify at the 
trial, there is not even any contemporaneous evidence sup¬ 
plied by demeanor on the witness stand. 

Furthermore, as appears from the recital of the facts 
(p. 6, supra), appellant’s counsel adequately raised the 
question at the outset of the trial, so that the substantial 
error which occurred was not the result of any waiver or 
neglect that can be charged to appellant. Father it was the 
trial judge’s erroneous ruling, expressly denying the timely 
motion, that brought the case to this unfortunate posture. 

It would in no way serve the interests of justice for ap¬ 
pellant now to be subjected to the perils of a nunc pro tunc 
inquiry on a basis which necessarily would be extremely 
hypothetical. Indeed, a nunc pro tunc inquiry would de¬ 
prive appellant of his substantial legal right under the 
statute to have had the matter judged contemporaneously; 
it thus would be a shabby substitute for the inquiry that 
the trial judge should have made, and easily could have 
made, on an actual and a factual basis, on October 12, 1953. 
Accordingly, as in the Wear and Perry cases, the error is 
of such a nature as to require reversal of the conviction. 

It should be added that the separate views expressed by 
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Judge Fahy in the Contee case would likewise appear to 
require a reversal here, since here a motion was made and 
denied at the outset of the trial, and since in any event, even 
apart from the statute, proper administration of the crimi¬ 
nal law called for another inquiry by the court in the fac¬ 
tual situation presented. 

n 

THE CONVICTION SHOULD BE REVERSED BY VIRTUE 
OF THIS COURT’S RECENT DECISION IN THE DURHAM 
CASE, WHICH PRESCRIBES FOR THIS JURISDICTION 
A STANDARD TO BE APPLIED IN CONNECTION WITH 
THE INSANITY DEFENSE WHICH IS A SUBSTANTL4LLY 
DIFFERENT STANDARD FROM THE NARROWER STAND¬ 
ARD THAT DOMINATED THE TRIAL OF THIS CASE. 

In Durham v. United States, decided July 1, 1954, this 
Court held that in criminal cases in the District of Columbia 
“an accused is not criminally responsible if his unlawful 
act was the product of mental disease or mental defect”. 
This was, as the Court noted, a change in the standard previ¬ 
ously thought applicable in this jurisdiction—the previous 
standard having been “the so-called right-wrong test sup¬ 
plemented by the irresistible impulse test”. The Court’s 
opinion in the Durham case extensively reviewed the rea¬ 
sons why the previous standard was inadequate, and the 
Court decided to “invoke our inherent power to make the 
change prospectively. ’ ’ 

In view of the constitutional restrictions which confine 
jurisdiction to actual cases and controversies (Constitution, 
Article III, § 2; see Aetna Life Insurance Co. v. Haworth, 
300 U. S. 227, 239-241(1937)), a federal court seldom has the 
opportunity to declare that a modification of the substantive 
law shall be applied only “prospectively”. California v. 
San Pablo & Tulare R. Co., 149 U. S. 308, 313-314 (1893). 
Hence there may well be uncertainties as to the exact con¬ 
tours of this doctrine of “prospective” modification. But 
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in anv event it is submitted that this Court should not exer- 
cise any such power of “prospective” modification in a 
manner which would prevent equal treatment from being 
accorded to an appellant whose direct appeal is actually 
pending at the time the change is declared. 

Neither in the Durham case nor in Stewart v. United 
States, decided July 15,1954, was it necessary for this Court 
to decide or even consider the question whether the modified 
test should be applied to a case which, while already tried, 
was pending before this Court on direct appeal from the con¬ 
viction when the modified test was announced. The reason 
for not reaching this question was that in Durham and 
Stewart there were other substantial errors requiring re¬ 
versal of the conviction and a retrial of the case at which 
the modified test would be applied. (The same was true in 
the California case, People v. Mauglis, 149 Cal. 253, 263, 86 
Pac. 1ST, 191 (1906), cited in the Durham opinion at note 46.) 
Similarly in the present case it will not be necessary to reach 
this question if any of appellant’s other grounds for reversal 
are sustained. 

But it should nevertheless be said that—even apart from 
general considerations of fairness—there are specific rea¬ 
sons why the record in the present case provides a strong 
basis for affording to appellant the benefits of the Durham 
rule on this appeal. 

In the present case the judge’s charge instructed the jury 
on the basis of the right-wrong test (App. 137) which the 
Durham decision has discarded as inadequate. While the 
charge itself was not objected to on this ground, the errone¬ 
ous standard applied was, in the light of the subsequent 
Durham decision, a plain error affecting substantial rights 
and this Court’s power to notice such error is well estab¬ 
lished. Rule 52(b) of the Federal Rules of Criminal Pro¬ 
cedure; see Contee v. United States, supra. 
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In addition, there was a great distortion of emphasis that 
occurred during the Government ’s cross-examination of Dr- 
Gilbert (App. 83-85 and App. S9-90) and of Dr. Perretti 
(App. 93-95 and App. 97-98), where an effort was made by 
Government counsel either to discredit or to minimize the 
effect of their testimony supporting the insanity defenses 
interposed on behalf of appellant and his co-defendant Wil¬ 
kins. In the course of such cross-examination, systematic 
questioning was pursued by Government counsel to force 
the testimony of these two experienced psychiatrists into 
the mould of the “right-wrong” test, and to cut off or to cut 
short their explanations of the underlying facts as to the 
defendants’ mental condition. A number of these ques¬ 
tions by Government counsel were objected to by defense 
counsel, but were nevertheless permitted by the trial 
court (App. 84, 89, S9, 90, 90, 90, 94, 94, 95, 97, 97). And 
the Government counsel, when he made his closing argu¬ 
ment to the jury, elected to disparage the testimony of Drs. 
Gilbert and Perretti on similar grounds (App. 118-119). 

Thus not merely did the “right-wTong” test dominate the 
Government’s closing argument and the judge’s charge to 
the jury, but it also was permitted, over objections by the 
defendants' counsel, to narrow the scope and the effect of the 
testimony that went to the heart of the case. 

Particularly under these circumstances it would be a mis¬ 
carriage of justice to allow the conviction to stand and to 
deprive appellant of the benefits of the Durham decision. 

Furthermore, the error and the inadequacy of the right- 
wrong test is no less plain and no less certain as to the pres¬ 
ent appellant than it is as to someone who may have been 
tried and convicted the day after the Durham opinion was 
announced. The point is not one which was merely peri¬ 
pheral to the outcome of this case. Appellant’s whole trial 
and conviction are based on an insanity standard which this 
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Court has expressly disapproved and rejected. In these cir¬ 
cumstances the proper functioning of the appellate process 
would be defeated if this conviction were allowed to stand. 
Compare Vandenbark v. Oivens-lllinois Glass Co., 311 U. S. 
538 (1941), and cases cited; New York ex rel. Whitman v. 
Wilson, 318 U. S. 688 (1943); Busey v. District of Columbia, 
319 U. S. 579 (1943); Young v. Ragen, 337 U. S. 235 (1949). 
It would be an “anomolous and grave situation which would 
be created” ( Patterson v. Alabama, 294 U. S. 600, 606 
(1935)) by affirmance of appellant’s conviction in the face 
of the Durham decision. As the Supreme Court stated in 
Ziffrin v. United States, 318 U. S. 73, 78 (1943): “A change 
in the law between a nisi prius and an appellate decision re¬ 
quires the appellate court to apply the changed law”. 

To affirm this conviction on the basis of a standard of law 
now acknowledged to be seriously erroneous would not serve 
the interests of justice and would deprive appellant of his 
liberty without the due process of law guaranteed by the 
Fifth Amendment. 

Ill 

THE CONVICTION SHOULD BE REVERSED—AND WITH 
DIRECTIONS TO ENTER A JUDGMENT OF NOT GUILTY 
BY REASON OF INSANITY—BY VIRTUE OF THE GOV¬ 
ERNMENT’S FAILURE TO CARRY ITS BURDEN OF 
PROVING, BY EVIDENCE SUFFICIENT TO SEND TO THE 
JURY, THAT APPELLANT WAS SANE AT THE TIME OF 
THE ALLEGED OFFENSE. 

In the trial of this case Government counsel acknowledged 
(App. 113) that the Government had the burden of proving 
beyond a reasonable doubt that appellant was sane at the 
time the alleged offense was committed. The trial judge so 
instructed the jury (App. 137-13S). This was in accordance 
with the rule stated by this Court in Holloway v. United 
States , 80 App. D. C. 3, 4,148 F. 2d 665, 666 (1945) that: 
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“In a criminal trial where insanity is put in issue, the 
burden is on the accused to overcome the presumption of 
sanity by evidence sufficient to create a reasonable 
doubt as to his mental capacity to commit the offense. 
When that is done, the burden is on the prosecution to 
establish the sanity of the accused. In such a situation 
the jury must be instructed that in order to convict they 
must believe beyond a reasonable doubt that the defend¬ 
ant was sane at the time of the offense.” 

See also Tatum v. United States, 88 App. D. C. 386, 389,190 
F. 2d 612, 615 (1951); Durham v. United States, supra. 

At the conclusion of the case counsel for appellant moved 
for a judgment of acquittal on the grounds, among others, 
that the Government had not sustained the burden of proof 
and had not made out a prima facie case (App. 10S). The 
trial court denied the motion. After verdict appellant’s 
counsel made a motion for judgment of acquittal and/or 
new trial, based in part on the ground that the Government 
had failed to carry its burden of proving a case for the jury 
on the question of appellant’s sanity, and therefore a judg¬ 
ment of acquittal on the grounds of insanity should be 
entered (App. 177-17S; 181-185). The motion was argued at 
some length (see especially App. 149-150), and was then 
denied by the trial court (App. 156; 185). 

Denial of these motions was erroneous. The record dis¬ 
closes an utter failure on the part of the Government to 
produce evidence which would warrant submitting to the 
jury the question whether the jury was satisfied beyond a 
reasonable doubt that appellant was sane on April 25, 1952 
(the date of the alleged offense). And none of the evidence 
produced on behalf of the defendant in any way filled in 
this fatal gap in the Government’s proof. A judgment of 
not guilty by reason of insanity should therefore have been 
directed and entered by the trial court. 
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The evidence that was relevant to this question can be 
briefly reviewed. 

The proof showed that in July 1952—less than three 
months after the alleged offense occurred—appellant had 
been separately examined pursuant to court order by Dr. 
Gilbert, the Chief Psychiatrist at Gallinger Hospital for 
twenty-two years, and by Dr. Perretti, the Assistant Chief 
Psychiatrist at Gallinger Hospital. Each of these experi¬ 
enced psychiatrists had found appellant to be of unsound 
mind at that time, and on the basis of their testimony the 
district court (Judge Tamm) had entered an order on July 
IS, 1952, finding appellant “presently insane”. This evi¬ 
dence was placed before the jury (App. 109-111). In addi¬ 
tion, Dr. Gilbert testified at the trial concerning the facts on 
which he had based his finding as to appellant’s mental 
condition in July 1952 (see pp. 3-5, supra). He further 
testified (App. SS): 

“Q. Doctor, did you ascertain how long Stephen 
Kelley had been insane as of the date of your examina¬ 
tion in Julv? 

•> 

“A. Well, I didn't determine the exact beginning of 

it, but to my mind, in my opinion, it had been going on 

for a considerable period of time—perhaps a year or a 

few vears." 

•• 

Testimony was likewise given by Dr. Perretti on these mat¬ 
ters, and includes the following (App. 96-97): 

“Q. With reference to Stephen Kelley did you find 
him to be insane? 

“A. Yes. 

“Q. In other words, Doctor, he could not distinguish 
between right and wrong? 

“A. I didn’t believe he could. 

“Q. You testified in District Court on July 18, 1952. 
Did you ascertain, Doctor, how long prior to that date 
had Kellev been insane? 
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“A. Well, the question was propounded to me at 
that time, and here is the question: Do you believe he 
has been psychotic for a considerable period of time? 
And I answered at that time, 4 Yes, I believe he has been 
of unsound mind for some time’—reading verbatim 
from the transcript.” 

and, on cross-examination, the following (App. 97-98) 

“Q. What is your opinion about the defendant Kel¬ 
ley, does he have the capacity to choose between a 
course of criminal or non-criminal conduct ? 

“A. At this time? 

“Q. We will say April 25, 1952. 

“A. Let’s see when I examined him. April 25. I 
believe at that time he was not able to do so. 

“Q. Your testimony now is he was not able to choose? 

“A. I don’t believe so, considering the symptoms 
that he had, namely, delusions, and hallucinations. I 
did not at that time inquire as to that, but you ask me 
the question now as of today; looking at it retrospec¬ 
tively, I don’t think he was able to differentiate. 

“Q. Did you inquire or observe with reference to that 
matter? 

“A. No, I never inquired originally into it except 
now as you ask me, and looking at it retrospectively I 

don’t believe that he vrould be able to choose. 

• •••••• 

“Q. But your testimony is that despite the fact that 
you didn’t make this inquiry or you didn’t make these 
observations, you could now so testify? 

“A. Looking at it retrospectively, the fact that I said 
the psychosis extended for a considerable period of 
time, and the symptoms were those of paranoid ideas, 
delusions, delusions of persecution, and hallucinations, 
a man afflicted with these symptoms could not differ¬ 
entiate. 

“Q. I realize you stated that in July, 1952, when you 
testified, but I am not asking vou about vour testimonv 
then, I am asking you about the other question. Based 
upon your observation and consideration of this case 
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are you able to testify whether or not this man had the 
capacity to choose between a course of criminal conduct 
and a course of non-criminal conduct? 

“A. I believe he was not able to do so.” 

There was no lay testimony introduced by the Govern¬ 
ment or by appellant (or by appellant’s co-defendant) that 
was pertinent to the question whether appellant was sane 
or insane on April 25, 1952. Appellant himself did not 
testify (nor did his co-defendant), so that there was nothing 
said by him from which any inference could be derived as 
to whether he was sane or insane on April 25, 1952. 

According! v the sole reliance of the Government, in at- 
tempting to carry its burden of proving beyond a reason¬ 
able doubt that appellant was sane on April 25, 1952, must 
necessarily be upon the testimony which the Government 
offered through its rebuttal witness, Dr. Epstein, a young 
psychiatrist at St. Elizabeths. 

It needs very little elaboration to show that Dr. Ep¬ 
stein \s testimony was of no assistance to the Government 
in making up for this fatal deficiency in the Government’s 
proof. 

Dr. Epstein testified that appellant was admitted to St. 
Elizabeths on October 7,1952 and discharged from there on 
February 13, 1953, and that he had seen appellant between 
ten and fifteen times during that period (App. 104-103). 
He also testified that at the time of appellant’s admission 
to St. Elizabeths—which it should be noted was five and 
one-half months after the date of the alleged offense—he 
did not believe appellant was of unsound mind (App. 105). 

However, Dr. Epstein then was asked for his conclusions 
as to appellant’s mental condition in April 1952, that is, 
at the time the alleged offense was committed. Dr. Epstein 
repeatedly and unequivocally testified that he had no opinion 
on that question. Thus on direct examination he gave the 
following testimony (App. 106). 
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“Q. And were you able to draw any conclusions as 
to the defendant Kelley as to whether or not he had 
been of sound or unsound mind prior thereto? 

“A. I find myself quite unable to estimate the clini¬ 
cal picture of an individual prior to the time I have 
seen him. 

“Mr. Harris: If Your Honor please, then I move 
further questions of this witness be eliminated here, 
because the man says he can’t form an opinion as to 
what happened prior to November, 1952. 

“The Court: The motion is overruled. 

“Q. Do you have such an opinion? 

“A. No, I do not. 

“Q. In other words, your consideration of the case 
is solely limited to the period of your observation? 

‘ ‘ A. That is correct. ’ ’ 

And on cross-examination Dr. Epstein testified (App. 107- 
10S): 

“Q. You are not in a position to say what the men¬ 
tal condition of these defendants was in April, 1952? 

“A. That is quite correct. 


• •••**• 

“Q.Would you say to the Court and to this 


jury that you know that these men were not of unsound 
mind or that they were of sound mind in April, 1952? 

“A. No, sir— 

• ••••«• 

“Q. You have no hypothetical facts upon which you 
could reach a conclusion back to that period of time? 

“A. Again what you are asking me to do, sir, is to 
describe the condition of a patient perhaps six or seven 
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months prior to the time I have seen him. In the ill¬ 
nesses which these men presented, they are presented 
in such a variety of forms that in any individual, to 
state what had occurred some months before, is ex¬ 
tremely difficult.” 

Thus Dr. Epstein’s testimony did not advance the Gov¬ 
ernment's case. Even if the jury was prepared to accept 
Dr. Epstein's opinion as to appellant’s sanity in October 
1952, there was no testimony from Dr. Epstein, or from 
any other witness, which would establish that appellant was 
sane the preceding: April when the alleged offense took 
place. October was too remote in time from April—with 
the possibility of too many intervening circumstances and 
changes of condition—for the trial court to have allowed 
the jury to engage in such vast speculation and surmise. 

This is particularly true in the light of the strong and 
uncontradicted testimony of Drs. Gilbert and Perretti, as 
well as the finding that appellant was “presently insane” 
which the District Court itself had made in July 1952. Dr. 
Epstein’s testimony in no way challenged that finding or 
that testimony. He was called as the Government’s “re- 
buttal witness" (App.98) but he did not rebut. Accordingly, 
even if Dr. Epstein's opinion were correct as to appellant’s 
condition in October, the evidence in the case would at most 
support a conclusion that, some time between July and 
October 1952, appellant's sanity had been restored. There 
was a total failure of proof to show appellant was sane on 
April 25, 1952; and more than that, there was abundant 
proof to the contrary. 

Only recently, in Cooper v. United States, decided August 
5, 1954, this Court has stated: 

“Guilt, according to a basic principle in our jurispru¬ 
dence, must be established beyond a reasonable doubt. 
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And, unless that result is possible on the evidence, the 
judge must not let the jury act; he must not let it act 
on what would necessarily be only surmise and con¬ 
jecture, without evidence.” 

When the proof in the present case is laid side by side with 
this time-honored principle, it is clear that the Government 
did not—as it was required to do—make out a jury case as 
to appellant's sanity. Appellant was “entitled to an acquit¬ 
tal of the specific crime charged” because “upon all the 
evidence there is reasonable doubt whether he was capable 
in law of committing crime”. Davis v. United States, 160 
U. S. 469, 4S4 (1895). The Davis case established “the 
rule to be followed in federal courts”. Leland v. Oregon, 
343 U. S. 790, 797 (1952). On this ground the conviction 
must be reversed. 

Appellant’s contention is that the reversal should be ac¬ 
companied by a direction to enter a judgment of not guilty 
bv reason of insanitv. It is recognized that under the doc- 
trine of Bryan v. United States, 338 U. S. 552 (1950), there 
appears to be a discretion vested in this Court on the ques¬ 
tion whether to enter such a judgment or to enter a simple 
order of reversal which would make it possible for appellant 
to be subjected to a second trial. As we understand the 
Bryan case, the standard to be applied by this Court in 
exercising such discretion is 28 U.S.C. § 2106, w T hich con¬ 
templates “such action as may be just under the circum¬ 
stances”. 

In determining what action may be just under the circum¬ 
stances, there are certain considerations on appellant’s side 
that should be given weight by this Court. One is that ap¬ 
pellant was arrested for this alleged offense on May 12,1952 
(Tr. 350) and has been continuously in custody for the 
twenty-seven months since that time. Only four months of 
that period did he spend at St. Elizabeths, and by the time 
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this appeal is argued he will already have served nearly a 
full year of the sentence imposed. Another consideration is 
that, at least since mid-July 1952 (App. 6-11; 162; 163; 
166-167: 16S), the Government had full knowledge of the 
substance of the testimony that would be given by Drs. 
Gilbert and Perretti in support of appellant’s insanity 
defense. And indeed the Government was reminded what 
that testimony would be at several of the later hearings at 
which continuances were granted (App. 11-12; 14-17). De¬ 
spite the fact that fifteen months intervened between July 
1952 and the date of the trial, and that the Government thus 
had the most ample opportunity to obtain whatever proof it 
could in support of its case, no such proof was forthcoming 
at the trial. 

Particularly under these circumstances it is appropriate 
that a judgment of not guilty by reason of insanity should 
now be entered. The circumstances appear far more com¬ 
pelling than they were in the recent Cooper case, supra, 
where this Court directed a judgment of acquittal to be 
entered because of the failure of the Government to prove 
its case sufficiently to send to the jury. 

IV 

THE CONVICTION SHOULD BE REVERSED BY VIRTUE OF 
THE OCCURRENCE OF A SERIES OF OTHER SUBSTAN¬ 
TIAL ERRORS WHICH—PROBABLY SEPARATELY AND 
IN ANY EVENT IN THEIR AGGREGATE IMPACT—OP¬ 
ERATED TO DEPRIVE APPELLANT OF A FAIR TRIAL 
AND INFRINGED HIS CONSTITUTIONAL RIGHTS. 

In considering the effect of other errors which have oc¬ 
curred in this case, it is particularly appropriate for this 
Court to have in mind the fact that the proof produced to 
link appellant with the crime was not direct but circum¬ 
stantial (except for certain statements and confessions 
made after arrest by the co-defendant Wilkins, which are 
discussed at pp. 34-39, infra). 
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Only two persons were produced who saw the robbery 
take place. One, the witness Corbey, was unable to identify 
either appellant or the co-defendant Wilkins as the persons 
who committed the robbery on April 25, 1952 (App. 25; 
31; 32), except that about a month later Corbey was present 
at the Police Department offices when Wilkins made a state¬ 
ment implicating both Wilkins and appellant (App. 27-30). 
The other, the witness Hamilton, identified Wilkins but was 
unable to identify appellant face to face, although he said 
the person who had been with Wilkins “ looks like the same 
fellow, same height, same build" as appellant (App. 33-36). 
A taxi driver, Queen, testified that he had, at about the 
time when the evidence showed the robbery occurred, driven 
Wilkins and appellant to a place which was between 12th 
and 13th Streets on H Street, where he let them out—the 
telephone office where the robbery occurred being on 13th 
Street between G and II Streets (App. 37-39). lie further 
testified that he then waited, driving around the block, and 
when Wilkins and appellant returned around ten minutes 
later, Queen took them to North Capitol and U Streets, X.W. 
(App. 39). But the witness Queen did not see, did not know 
about, and did not testify in any way concerning the circum¬ 
stances of the robbery. The only other evidence connecting 
appellant with the crime w^as the statements made by the 
co-defendant Wilkins after he was arrested; these should 
not have been admissible against appellant and their preju¬ 
dicial effect upon appellant’s trial will be discussed below. 

Thus it is in the context of a case where the proof of ap¬ 
pellant’s participation -was essentially slim and inferential 
that this Court should assess the effects of the other errors 
being urged. 
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A Apart from the question of the Durham case, there were 
two important errors in the charge on the insanity 
issue. 

The first of these errors occurred when the judge in¬ 
structed the jury that a “presumption of sanity’’ existed. 
Specifically, the judge's charge stated (App. IMS): 

“Moreover, you are told that if you find that the 
defendants, or either of them, did in fact commit the act 
complained of in the indictment, there is a presumption 
in law that he was sane at the time he committed the 
act. Such presumption is enough to carry the burden 
of proving his sanity at the time he committed the act, 
unless you find from the evidence that such presump¬ 
tion is overcome by evidence and proof which has been 
placed before you. 

“If such presumption of sanity has been overcome 
in your mind, it is necessary for the Government, in 
order to convict the defendants, or either of them, to 
prove that they were sane at the time the act was com¬ 
mitted, and this proof must be to your satisfaction 
beyond a reasonable doubt.” 

Under the rule of the Holloway and Tatum cases, supra — 
which established that the presumption of sanity evaporates 
w’hen, as in this case, it is neutralized by countervailing 
proof—this charge was plain error and could only have had 
the effect of confusing or misleading the jury. It is true 
that the judge later charged (App. 138-139) that the lumUn 
of proof to establish sanity beyond a reasonable doubt 
rested on the Government, but this does not appear suffi¬ 
cient to have overcome the prejudicial effect of his initial 
error in thrusting a “presumption of sanity” before the 
jury for consideration and in telling the jury that the Gov¬ 
ernment had the burden of proving sanity “if” the pre¬ 
sumption of sanity had been overcome in the jury’s mind. 3 


3 ' rpoMant’s counsel, in discussing the prayers for instructions with the 
judge at the close of the evidence, specifically pointed out that ‘‘once there 
has been an actual adjudication of insanity, then there is no presumption 


In view of the countervailing proof introduced in this 
case, the “presumption of sanity” should not have been 
placed before the jury. On this record, there could have 
been no “rational connection between the facts proved and 
the fact presumed”. Tot v. United States, 319 U. S. 463, 
467 (1943). The judge’s instruction operated to relieve 
the Government of its obligation to meet the full burden of 
proving beyond a reasonable doubt. Compare Leland v. 
Oregon, supra, 343 U. S. at 799. This arbitrary injection of 
the presumption had the effect of depriving appellant of 
the due process of law guaranteed by the Fifth Amendment, 
and of invading the fact-finding functions which the Sixth 
Amendment reserves to juries in federal criminal trials. 
Tot v. United States, supra. 

The second such error in the charge occurred when the 
judge described to the jury the nature of the proceedings 
which took place with respect to appellant and his co¬ 
defendant in July, 1952 pursuant to 18 U. S. C. § 4244. The 
judge instructed the jury on this point that (App. 139): 

“Petitions filed pursuant to Section 4244 of Title IS 
of the United States Code and findings and adjudica¬ 
tions thereunder shall relate only to the question of 
whether the defendants were mentally competent to 
understand the proceedings against them or properly 
assist in their defense at the time of such petitions, find¬ 
ings and adjudications. Such petitions, findings, and 
adjudications do not relate to the question of whether 
the defendants were of sound mind at the time of the 
commission of the offense charged, and concern only 
whether the defendants were at the time of such peti¬ 
tions, findings, and adjudications mentally qualified to 
stand trial.” 

This instruction was given at the Government’s request 
(App. 139; 114; 121-122). Appellant’s counsel specifically 

that that man is sane’’ (App. 113). In addition, lu* expressly placed the 
error before the trial court in his post-conviction motion for judgment of 
acquittal and/or new trial (App. 177; 1S4-1S5), and argued it extensively 
at that time (App. 150-151). 
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and strenuously objected, on the ground that if a man was 
found insane by the court on July IS, the jury would be 
warranted in drawing certain inferences in considering 
whether or not he had been insane several months pre¬ 
viously, and that therefore the charge would be erroneous 
in instructing the jury that the findings and adjudications 
in July did not relate to this issue (App. 121-1*22). Despite 
this objection the trial court ruled that the Government’s 
prayer for the instruction should be granted (App. 122). 

The objection was well founded and the trial court plainly 
erred in deciding to give this instruction. The effect of the 
instruction was to prevent the jury from giving appropriate 
weight to the adjudication which had been made in July 
1952 and the testimonv relating to that matter. 

Nobody would claim that the adjudication of July 1952 
was conclusive on the question of appellant’s insanity on 
April 25, 1952, but its relevance can hardly be denied. It 
constituted a formal judicial determination, supported by 
strong evidence from impartial and expert sources, that 
appellant was “presently insane” on that date—which was 
far closer to the date of the robbery than was the date when 
Dr. Epstein first saw appellant. 

The jury was entitled to give to this judicial determina¬ 
tion some weight in reaching its decision. “Courts are to- 
day universally agreed that both prior and subsequent 
mental conditions, within some limits, are receivable for 
consideration; stress being always properly laid on the 
truth that these conditions are merely evidential towards 
ascertaining the mental condition at the precise time of 
the act in issue”. 2 Wigmore, Evidence (3rd ed. 1940) 
pp. 25-26. This principle has been expressly recognized 
here in the District of Columbia. Hart v. United States, 
76 App. D. C. 193, 194, 130 F. 2d 456, 457 (1942); Boynton 
v. Burrow. 83 App. D. C. 227, 228.167 F. 2d 759, 760 (1948). 
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The judicial determination of July 18, 1952 was therefore 
relevant to the issue. Compare 3 Wigmore, Evidence (3rd 
ed. 1940) pp. 67S-679. Appellant was severely prejudiced 
when the judge, by his instruction, prevented the jury from 
giving any weight to this judicial determination. 

Moreover, the instruction appears to conflict with the 
policy of the statute itself, IS U. S. C. § 4244. The statute 
includes a provision that: 

“A finding by the judge that the accused is mentally 
competent to stand trial shall in no way prejudice the 
accused in a plea of insanity as a defense to the crime 
charged; such finding shall not be introduced in evi¬ 
dence on that issue nor otherwise brought to the no¬ 
tice of the jury.” 

It is fair to comment that if the Congress, in addition to 
providing this protection to the accused, had also intended 
the reverse to be true—namely that a judicial finding of 
insanity under the statute should be treated as totally ir¬ 
relevant in weighing the insanity defense at the trial—it 
would have gone on to add such a corollary provision. The 
fact that the statute does not do so shows the Congress did 
not intend that a jury be prevented—as here it was by the 
judge’s instruction—from giving normal weight, as their 
good sense might dictate, to the judicial determination that 
appellant was “presently insane” on July 18, 1952. 

The Government’s request for this instruction lays bare 
a basic inconsistency in the Government’s position at the 
trial. If the Government felt—and still feels—it was rele¬ 
vant to introduce the testimony of their witness, Dr. Ep¬ 
stein, who refused to testify to appellant’s mental condi¬ 
tion as of any date before October 7, 1952, then how could 
the Government consistently contend that the jury should be 
told the earlier judicial determination that appellant was 
“presently insane” on July 18, 1952 was irrelevant to the 



insanity plea? On the other hand, if the Government felt— 
and still feels—this instruction was proper, then how can 
they contend that Dr. Epstein's testimony about appellant’s 
mental condition at a much later date was relevant enough 
to have been brought before the jury? 

B. The admission of Dr. Epstein's testimony was prej¬ 
udicial error , and the prejudice was accentuated by mis¬ 
conduct of the prosecutor in his closing argument to the 
jury. 

Appellant's counsel duly objected to testimony from the 
Government’s witness, Dr. Epstein, with respect to appel¬ 
lant's mental condition while a patient at St. Elizabeths 
(App. 102). He also duly objected to further testimony 
from Dr. Epstein as soon as it appeared Dr. Epstein was 
not in a position to testify to appellant’s mental condition as 
of any date earlier than October 7,1952, when appellant was 
admitted to St. Elizabeths (App. 106-107). The point was 
renewed after verdict and extensively argued in connection 
with the motion for judgment of acquittal and/or new trial 
(App. 178: 152-153). 

Dr. Epstein’s testimony occupies about sixteen pages of 
the transcript (Tr. 22S-244), and a reading of it will leave 
no doubt that its admission, if erroneous, was highly prej¬ 
udicial to appellant. Because it dealt with a period of time 
beginning nearlv six months after the date of the alleged 
offense, and was in no way related back to the time of the 
alleged offense by any other proof in the case, it had a re¬ 
moteness that should have resulted in its exclusion at this 
trial. As the Supreme Court stated in Brinegar v. United 
States , 338 U. S. 160,174 (1949): 

“Guilt in a criminal case must be proved beyond a 
reasonable doubt and by evidence confined to that which 
long experience in the common-law tradition, to some 
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extent embodied in the Constitution, has crystallized 
into rules of evidence consistent with that standard.” 

Recognizing that questions of materiality often are neces¬ 
sarily questions of degree, a fair assessment of Dr. Ep¬ 
stein's testimony in the light of the entire record estab¬ 
lishes that the trial judge should not have allowed this 
questioning to proceed. 

The error was much compounded by the prosecutor’s 
misconduct in the use he made of Dr. Epstein’s testimony 
in the Government’s closing argument to the jury (App. 
119-120). There, when initially referring to Dr. Epstein's 
testimony, the prosecutor did mention that Dr. Epstein 
had testified that the co-defendant Wilkins could distinguish 
between right and wrong “at the time he was admitted to 
the hospital.” But when the prosecutor went on to de¬ 
scribe what Dr. Epstein had said about the ability of the 
appellant himself to distinguish between right and wrong, 
the prosecutor never mentioned that the testimony related 
to a date in October, long after the robbery occurred (App. 
119-120). Perhaps out of an excess of zeal to obtain a con¬ 
viction, the prosecutor talked about Dr. Epstein’s testimony 
as if this related to the time the alleged offense was com¬ 
mitted, without any qualification acknowledging that it was 
a much later time the witness had actually been speaking 
of. Such a summing up could easily have misled even a 
reasonably alert jury. Compare Viereck v. United States, 
318 U. S. 236, 247-248 (1943). And it is a matter for 
speculation whether the prejudice was actually overcome 
by the fact that later, in his rebuttal argument, the prose¬ 
cutor did mention that Dr. Epstein had testified that the 
defendants, “at the time they were admitted” to St. Eliza¬ 
beths, could distinguish between right and wrong (App. 
133). 
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C. Prejudicial misconduct also occurred in the prose¬ 
cutor's opening statement. 

Another item of misconduct prejudicial to appellant oc¬ 
curred during the prosecutor’s opening statement. There 
the prosecutor stated the Government would show that live 
days after the alleged robbery appellant had purchased 
a second-hand car, showing that appellant had sufficient 
funds immediately after the robbery to purchase a car 
(App. 22). The Government later called as its witness one 
Lesser, an employee of the Reliable Motor Company, in 
order “to show afiluence as of five days after the date of 
this robbery”, the prosecutor saying this was “part of the 
circumstantial web” (App. 45). The witness testified ap¬ 
pellant did purchase an automobile from Reliable, but then 
went on to testify that the purchase occurred in “the very 
early part” of April 1952—that is, before the date of the 
alleged crime (App. 46). Further questioning of the wit¬ 
ness was then halted on objection. 

A simple interview with the witness at some point during 
the many months that preceded the trial should have enabled 
the Government to avoid this expedition into the unprova- 
ble. Xo basis or justification is shown by the record for 
the prosecutor’s opening remarks on this subject. What 
he said may well have created in the jurors’ minds an im¬ 
pression of proof which survived the collapse of the 
evidence. 

D. Admission of the post-arrest statements and confes¬ 
sions made by the co-defendant Wilkins teas, under the 
circumstances of this case, extremely prejudicial to appel¬ 
lant and operated to deprive appellant of a fair trial. 

The co-defendant Wilkins, like appellant, was arrested 
on May 12, 1952. Testimony was introduced at the trial 
that after being arrested Wilkins made an oral statement 
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to the police—not in appellant’s presence—which impli¬ 
cated himself and appellant as the perpetrators of the rob¬ 
bery (App. 48-49). The co-defendant Wilkins then signed 
a written statement, not in the presence of appellant, dated 
8:30 a. m., May 12, 1952, to the same effect and this written 
statement was likewise introduced in evidence (App. 49-50). 

Later the same morning, May 12th, the police again in¬ 
terrogated Wilkins, this time in the presence of appellant. 
Wilkins made another oral statement to the same general 
effect (App. 50-51; 67-68). Appellant, asked what he 
had to say, replied “I do not wish to make a statement un¬ 
til I consult my attorney”, and when asked again, appel¬ 
lant said “Why should I tell you something that might 
send me to jail” (App. 60; 51-52; 69). On May 14, 1952, 
the police confronted appellant and Wilkins with the 
taxi driver Queen (App. 52-53; 69-70). On that occasion 
Wilkins said that Queen’s statement was correct; appel¬ 
lant said he did not wish to make a statement until he con¬ 
sulted his attorney (App. 52-53). 

Examination of the record of the trial makes it evident 
that the statements of Wilkins, both out of and in the pres¬ 
ence of appellant, must have been most effective in per¬ 
suading the jury that appellant participated in the robbery. 
This is particularly true in view of the circumstantial 
nature of the other evidence (see pp. 26-27, supra) by which 
the Government sought to implicate appellant. 

In his charge the trial judge gave the usual instruction 
to the jury that the written statement of Wilkins should 
have no weight in considering the ease against appellant 
(App. 137). Under the circumstances of this case, as will 
appear in a moment (pp. 38-39, infra), this instruction was 
inadequate to cope with the situation which actually de¬ 
veloped at the trial. 

The judge also gave an instruction that the oral state- 
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ments of Wilkins might not be considered against appellant 
unless the jury found that appellant was present and heard 
these statements when they were made by Wilkins (App. 
137). It was plainly erroneous as a matter of law thus to in¬ 
form the jury that these oral statements of Wilkins could 
be used against appellant to the extent they were made in 
appellant’s presence. It is true that in different American 
jurisdictions there is some contrariety of view as to the 
extent to which statements are admissible against one de¬ 
fendant because, when made in his presence by a co-defend¬ 
ant, he has not denied them. See 4 Wigmore, Evidence 
(3rd ed. 1940) § 1072, and 1953 Supplement, § 1072. But 
in the federal courts the rule has settled into that declared 
by the Second Circuit in United States v. Lo Biondo, 135 
F. 2d 130,131-132 (1943): 

. . Xor do we doubt that the charge as given 
was correct, if the evidence as to the arresting officer’s 
question and the appellant’s silence was properly in 
the case. But we do not think it was. It has frequently 
been held that one under arrest or in custody, charged 
with crime, is under no duty to make any statement 
concerning the crime, and statements tending to impli¬ 
cate him made in his presence by others, although not 
denied by him, are not admissible against him. Yep 
v. United States, 10 Cir., 83 F. 2d 41, and cases therein 
cited. As was said in McCarthy v. United States, 6 
Cir., 25 F. 2d 29S, 299, ‘to draw a derogatory inference 
from mere silence is to compel the respondent to testify; 
and the customary formula of warning should be 
changed, and the respondent should be told, “If you 
say anything, it will be used against you; if you do not 
sav anything, that will be used against vou.’’ ’ Whether 
under special circumstances the rule of non-admis¬ 
sibility may be relaxed, as suggested in Wigmore, 
Evidence, 3rd Ed. § 1072, we need not now determine, 
for no circumstances justifying its relaxation in the 
case at bar are apparent.” 
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See also United States v. On Lee, 193 F. 2d 306, 310, 318 
(C. A. 2d 1951), affirmed, 343 U. S. 747 (1952). 

Contrary intimations appear in an earlier District of 
Columbia case. Dickerson v. United States, 62 App. D. C. 
191, 193-194, 65 F. 2d 824, 826-827 (1933), certiorari denied, 
290 U. S. 665 (1933). These, however, have been qualified 
by the opinion in Skiskowski v. United States, 81 App. D. C. 
274, 277-279,158 F. 2d 177,180-182 (1946), certiorari denied, 
330 U. S. 882 (1947), and in any event should not be deemed 
controlling in the light of the decisions referred to above. 

Thus the federal courts have come to the view that state¬ 
ments made by a co-defendant in the defendant’s presence, 
when the individuals are in custody after arrest, generally 
fail to measure up to the test of Sparf v. United States , 156 
U. S. 51, 56 (1S95), that such statements are admissible 
against the defendant only when made “under such circum¬ 
stances as would warrant the inference that he would natur¬ 
ally have contradicted them if he did not assent to their 
truth.” 

The objection is even stronger where—as appellant did 
here—the defendant not merely refrains from denying his 
co-defendant’s confession but affirmatively indicates that 
the reason for his silence is a desire to consult with counsel. 
Under such circumstances it would impinge upon both the 
constitutional privilege against self-incrimination and the 
constitutional right to the assistance of counsel to allow the 
co-defendant’s statement to be used as evidence against 
the defendant. Compare People v. Blwmenfeld, 330 Ill. 474, 
491-492,161 N. E. 857, 862-863 (1928); State v. Dowling, 348 
Mo. 589, 599, 154 S. W. 2d 749, 755 (1941); People v. Abel, 
298 N. Y. 333, 335, 83 N. E. 2d 542, 543 (1949). See also 
United States v. Kelly, 119 F. Supp. 217, 222 (D. C. 1954), 
holding that “It is not reasonable to interpret an assertion 
of right as constituting an admission of guilt”. This is an 
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area where the federal courts should be particularly vigi¬ 
lant in preventing enlargements of the “narrow exception 
to the hearsay rule*’, Kruleicitch v. United States , 336 U. S. 
440, 443 (1949); compare Fismck v. United States , 329 U. S. 
211, 217 (1946). 

In the light of the authorities cited, the judge was in 
error when he allowed the jury to consider Wilkins’ oral 
statements as evidence against appellant if appellant was 
present and heard the statements when made. The error 
was aggravated by the fact that the prosecutor, both in his 
opening statement to the jury (App. 22) and in his closing 
statement to the jury (App. 116-117), stressed the fact that 
Wilkins made statements in appellant’s presence which 
appellant did not deny. 

This plain error 4 in the charge cannot, in view of the 
record in this case, be assumed to have been “harmless”. 
Compare Kotteakos v. United States, 32S U. S. 750, 775- 
777 (1946); Kruleicitch v. United States, supra, 336 U. S. 
at 444-445: Fiswick v. United States, supra, 329 U. S. at 
217-220. 

Moreover, the introduction of Wilkins’ written and other 
oral confessions, which were not made in appellant’s pres¬ 
ence, was extremely prejudicial to appellant—prejudicial 
beyond the power of repair by the conventional admonition 
to the jury that these statements should not be given weight 
in the jury’s consideration of the case against appellant. 

4 In addition to reliance on the doctrine of “plain error” as assessed 
on the entire record, it is appropriate to mention the fact that when 
the Government began to introduce statements made by Wilkins, appel¬ 
lant’s counsel immediately moved that any statement by Wilkins should 
not be regarded as being against the defendant, and asked for a cau¬ 
tionary instruction. The judge declined to admonish the jury and said 
an appropriate instruction might he requested (App. 29). See further 
the objection to the reception of Wilkins’ written confession insofar as 
it concerned appellant (App. 50). and the point as made by appellant's 
counsel in the motion for judgment of acquittal and/or new trial (App. 
173; 1S3). 
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Certainly a great deal of latitude normally is permitted in 
introducing at the trial the statements of a co-defendant, 
so long as the usual instruction is given to the jury to use 
them only against the co-defendant who made them. But 
in the present case counsel for the co-defendant Wilkins 
conceded Wilkins’ participation in the robbery, both at 
the outset of the trial and in his opening statement to the 
jury (App. 21; 76). Thus the dominant purpose of intro¬ 
ducing Wilkins’ statements must have been to place them 
before the jury in connection with the case against appel¬ 
lant, and the whole thrust of the statements was against 
appellant. In this situation the case was one with excep¬ 
tionally high 44 risk that the jury, in disregard of the court’s 
direction, would transfer, consciously or unconsciously, the 
effect of the excluded admissions” from the case as made 
against Wilkins “across the barrier of the exclusion” to 
appellant. Blumenthal v. United States, 332 U. S. 539, 559 
(1947). As Mr. Justice Jackson stated, concurring in Krule- 
icitch v. United States, supra, 336 U.S. at 453: “The naive 
assumption that prejudicial effects can be overcome by in¬ 
structions to the jury, ... all practicing lawyers know 
to be unmitigated fiction. ’ ’ 5 

E. To prevent unfairness, appellant’s trial should have 
been severed from that of his co-defendant Wilkins. 

For the reasons indicated, the record establishes that the 
case is one where, in order to avoid such serious prejudice, 

5 In the present case the error of allowing Wilkins’ statements and 
confessions to be used is further aggravated by the fact that the record 
establishes Wilkins to have been insane at the time he made the state¬ 
ments and confessions. For Wilkins’ insanity as of April 25, 1952 is 
established by the verdict of the jury; the judicial determination estab¬ 
lishes his insanity as of July IS, 1952; and the uncontradicted expert 
testimony establishes that Wilkins’ condition had been a continuing con¬ 
dition for a considerable period of time (App. 82; 93), so that it 
must have likewise been prevalent at the intermediate dates of May 12 
and 14, 1952 when the confessions and statements were made. 
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a severance should have occurred. If this was not entirely 
clear before the trial, it certainly became clear during the 
trial. The point was made specifically after verdict in the 
argument on appellant’s motion for judgment of acquittal 
and/or new trial (App. 155-156).° The trial court’s action 
in this respect constituted an abuse of discretion. Compare 
Maynard v. United States , decided by this Court, August 12, 
1954; Hale v. United States, 25 F. 2d 430, 438-439 (C.A. 8th, 
192S). 

The Government, unlike appellant’s counsel, had posses¬ 
sion of Wilkins’ statements from the outset. This informa¬ 
tion, together with the definite knowledge of Wilkins’ men¬ 
tal condition derived from the hearing of July 18,1952 (Tr. 
16-25), must have made it clearer to the Government than it 
could have been—in advance of the trial—to either appel¬ 
lant’s counsel or to the court that a joint trial would sorely 
prejudice appellant. Yet, with this information at its dis¬ 
posal, the Government took occasion—after appellant had 
been released from St. Elizabeths but before Wilkins had 
been released—to move for a further continuance on April 

6 In arguing that motion, appellant’s trial counsel stated that a motion 
for severance had been made at the beginning of the proceedings in the 
case (App. 155). Tliis statement appears to have been in error, since no 
such motion has been located. But if the Government should say that it 
was too late to raise the question for the first time after verdict, there 
are two mitigating factors to be taken into account. The first is that the 
full extent of the prejudice to appellant did not reveal itself until the 
trial. The second is that at the very outset of the proceedings, shortly 
after arraignment, appellant’s counsel made a motion to inspect and to 
copy the statements made by Wilkins (App. 15S-160). This motion was 
resisted by the Government, and was elaborately argued before Judge 
Sehweinhaut on June 20, 1952, appellant’s counsel taking the position 
he was entitled to see Wilkins’ statements in advance of trial under the 
doctrine laid down in Bowman Dairy Co. V. United States, 341 U.S. 214 
(App. 1-6). The court denied the motion, a ruling which was erro¬ 
neous in the light of the Bowman Dairy decision and of this Court’s 
subsequent decision in Fryer v. United States, — App. D. C. —, 207 F. 2d 
134 (1953), certiorari denied, 346 U. S. SS5 (1953). Had appellant’s 
counsel been granted access to the statements as requested, the motion 
for severance might well have been forthcoming earlier. 
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23, 1953, first because a “necessary witness for the Govern¬ 
ment” (who ultimately was not called by the Govern¬ 
ment) was out of town, and second because appellant’s co¬ 
defendant Wilkins “probably will be returned for trial in 
about two weeks anyway” (App. 13). 

On the basis of the record as a whole, appellant’s right 
to a fair trial has been seriously impaired because of the 
unusual circumstances surrounding his being jointly tried 
with Wilkins. On this ground alone a new trial would be 
in order. 

CONCLUSION 

For the reasons set forth in Points I, II and IV of this 
brief, the conviction should be reversed. For the further 
reasons set forth in Point III of this brief, the conviction 
should be reversed and the reversal should be accompanied 
by directions to enter a judgment of not guilty by reason 
of insanity. 

Respectfully submitted, 

Bennett Bosket, 

1701 K Street, N. W., 
Washington 6, D. C. 

Counsel for Appellant, 

Joy appointment of this Court. 

August 14, 1954. 
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QUESTIONS PRESENTED 

In the opinion of appellee, the following questions are 
presented: 

1. Did the trial court properly refuse to grant a motion for 
judgment of acquittal and/or new trial after the verdict was 
rendered, when the evidence adduced at trial, including the pre¬ 
sumption of sanity, clearly indicates that the Government had 
sustained its burden of proof as to appellant’s sanity. 

2. Were the instructions on the issue of insanity proper? 

3. Was the testimony of the psychiatrist who appeared as a 
rebuttal witness for the prosecution inadmissible because the 
doctor was unable to give an opinion as to appellant’s mental 
condition on April 25,1952, the date of the alleged crime, when 
the record shows that the doctor found appellant to be of sound 
mind on October 7, 1952. 

4. Was the prosecutor’s opening statement prejudicial when 
the record shows that he was commenting on facts which he 
expected to prove and which were later adduced in the 
evidence. 

5. Were the oral statements of the co-defendant Wilkins 
properly admitted against appellant, who had been present 
w’hen the statements were made, but who told the officers, “I 
do not wish to make a statement until I consult my attorney.” 
and “Why should I tell you something that might send me to 
jail”. 

6. Did the trial court properly refuse a new trial in order that 
appellant may be retried separately from the co-defendant 
Wilkins. 

7. Did the trial court properly deny appellant’s pre-trial 
motion for a mental examination. 

8. Was appellant properly tried without a judicial determi¬ 
nation of his mental capacity after appellant was certified out 
of St. Elizabeth’s hospital following confinement there pur¬ 
suant to an order of the District Court. 

Ml 
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tHniteb States Court ot Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 12,025 

Stephen S. Kelley, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COTTNTERSTATEMENT of the case 

On June 3, 1952, an indictment was filed in the District 
Court wherein it was charged that, on April 25, 1952, within 
the District of Columbia, Lewis J. Wilkins and Stephen S. 
Kelley (the appellant) by force and violence and against re¬ 
sistance and by sudden and stealthy seizure and snatching and 
by putting in fear, stole and took from the person and from the 
immediate actual possession of Joseph A. Corbey property of 
the Chesapeake & Potomac Telephone Co., a body corporate, 
of the value of about SI,014.00 (J. A. 157). On June 6, 1952, 
appellant Stephen S. Kelley entered a plea of not guilty (J. A. 
15S). On June 16, 1952, appellant filed a motion for a pre¬ 
trial inspection of (J. A. 15S-160) ; 

1. Statement or statments made by the co-defendant, 
herein, Lewis J. Wilkins, now in the possession of the 
United States. 

2. Statement or statements made in connection with 
the above entitled cause made by the defendant, 

<i> 
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Stephen S. Kelley, and now in the possession of the 
United States. 

3. All statements made by any person, or persons, 
whomsoever in connection with this cause and now in 
the possession in the United States. 

4. All names and addresses of all witnesses known to 
the United States. 

5. All exhibits which the United States has in its 
possession and expects or intends to use in the trial of 
this cause. 

The motion for inspection came on before the lower court 
on June 20. 1952, and was denied (J. A. 1-6). On June 20, 
1952. there was filed in the District Court an order appointing 
Doctor Joseph Gilbert and Doctor Amino Perretti to examine 
defendant Wilkins (J. A. 160-161). On June 25, 1952, after 
consideration of a motion by appellant's counsel, the court 
appointed Doctor Gilbert and Doctor Perretti to also examine 
appellant (J. A. 161). Thereafter, the doctors reported, on 
July 17. 1952. that defendant Wilkins was of unsound mind, 
suffering from psychosis with psychopathic personality (J. A. 
162. 163), and that appellant was of unsound mind, suffer¬ 
ing from Dementia Praecox (J. A. 161-162. 163). The 
Government filed, on July IS. 1952, motions for hearings pur¬ 
suant to Title 18 U. S. C. § 4244, which motions were granted 
as to both defendant Wilkins and appellant (J. A. 164-16S). 

A lunacy inquisition was conducted on July IS, 1952 (J. A. 
6). Doctor Gilbert testified that he had examined appellant 
on July 5 and July 12, 1952, at the District of Columbia Jail. 
In his opinion, appellant was of unsound mind, suffering from 
the common type of mental disorder, dementia praecox. with 
symptoms largely of the paranoid variety. Appellant was very 
depressed, evasive, and suspicious. He told the Doctor that 
people have persecuted him and that he has been nervous for a 
long time and appellant dated it back to the time that he left 
the service sometime in 1945 or 1946. The Doctor stated that, 
in his opinion, appellant's condition had existed for a long time 
(J. A. 8-10). Doctor Perretti testified that he had examined 
appellant on July 12, 1952. He concluded that appellant was 
suffering from a mental disorder, a psychosis, namely dementia 
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praecox, paranoid type, characterized by his mental symptom 
of extreme introversion, negativism, the presence of paranoid 
ideas, delusions of reference, ideas of persecution and hallucina¬ 
tions. He considered appellant to be mentally incompetent to 
stand trial and he stated that appellant has been of unsound 
mind for some time (J. A. 10-11, 169-170). The lower court 
also found, after hearing testimony of Doctors Gilbert and Per- 
retti, that co-defendant Wilkins was also mentally incompetent 
to stand trial (J. A. 7-11). 

Doctor Winfred Overholser submitted, on February 24,1953, 
a certificate to the Clerk of the District Court, Criminal Divi¬ 
sion to the effect that appellant “has recovered his reason and 
that he is now of sound mind” (J. A. 170-171). On April 28, 
1953, Doctor Overholser submitted a similar certificate as to 
co-defendant Wilkins (J. A. 172-173). 

On April 23, 1953, the case was continued because Doctor 
Cruvant, a Government witness, was out of town due to ill¬ 
ness of his father (J. A. 13-14). On June 3, 1953, the case was 
further continued for three weeks because Doctor Perretti, 
a defense witness, was ill (J. A. 14-18). On June 30,1954, the 
case was continued for two weeks because Doctor Cruvant, 
a Government witness, was out of town and because Doctor 
Perretti, a defense witness, was ill (J. A. 11-13). 

The case came on for trial on October 12, 1953 At the out¬ 
set, and at the bench, appellant’s counsel stated (J. A. 20): 

Mr. Harris. In this indictment, I represent the de¬ 
fendant Stephen S. Kelley. His defense is insanity. 
He was at one time committed to St. Elizabeth’s. I have 
talked to the man this morning about twenty minutes, 
and I feel, Your Honor, that man is not prepared to go 
to trial, and I would ask Your Honor for an order for 
a re-examination. 

* • * * • 

The Court. I think I will have to deny Mr. Harris’ 
motion. I can hardly grant it on the very slim record— 
just counsel’s own impressions, as I understand it. 

Mr. Harris. We have this, Your Honor. We have 
a record from St. Elizabeth’s which at the time of his 
discharge was not conclusive at all, and we have the 
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prior examination of Drs. Gilbert and Perretti, who will 
testify even now that the man is insane, and prelimi¬ 
narily I could show that, Your Honor. 

The Coubt. Motion denied. * * * 

Joseph A. Corbey (J. A. 23-33), evening manager at the 
Chesapeake & Potomac Telephone Company, testified that at 
about 8: 50 p. m. on April 25, 1952, two men entered his office 
at the telephone company. He did not get a good look at their 
faces. A piece of paper was dropped upon his desk which read, 
“Put all money in bag or get shot,” and, “Read this carefully.” 
Corbey then gave them all the money that he had except the 
change, which money amounted to $1,014.00 (J. A. 25, 26, 27, 
29). Corbey was present at police headquarters when co-de¬ 
fendant Wilkins, in the presence of appellant, confessed to com¬ 
mitting the crime (J. A. 29-31). 

Lonnie Hamilton (J. A. 33-36), an employee of the C <fe P 
Telephone Company, testified that at about 8:50 p. m. on 
April 25, 1952, he saw two men come into the office of the 
Telephone Company. One of the men went over to the desk 
of Mr. Corbey, in Hamilton’s presence. He identified Wilkins 
as being one of the men. He was unable to identify appellant, 
but he stated that the man who went over to Corbey’s desk 
fits appellant’s description in that he “looks like the same fel¬ 
low, same height, same build” (J. A. 33, 34, 35, 36). 

William F. Queen (J. A. 36-44), a taxicab driver, testified 
that on April 25,1952, he picked up appellant and co-defendant 
Wilkins in front of the Lincoln Theater on U Street, N. W. at 
about S:30 or quarter of nine, p. m. He identified appellant 
and Wilkins as being the two men. He drove them to 13th 
and H Street. They asked him to wait for them and they 
told him that it would be all right if he had to move on because 
of traffic regulations. Queen waited about three or four 
minutes and then drove around the block. In about ten 
minutes, appellant and Wilkins returned. They got in the 
cab and Queen took them to North Capitol and U Street, 
N. W. Along the way, they referred to Queen as a “nice 
cabbie” and, on three occasions, dropped him a dollar bill 
(J. A. 37,38,39). 
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Henry Lesser (J. A. 45-46), a bookkeeper for the Reliable 
Motor Company, testified that in the early part of April 1952, 
appellant purchased an automobile from his company. 

Sergeant Robert J. Reed (J. A. 47-64), of the Metropolitan 
Police Department, testified that he arrested co-defendant 
Wilkins at his apartment in the 1100 block of U Street NW. 
on the morning of May 12, 1952. He arrested appellant in a 
tourist home at 2000 North Capitol Street NW. on the same 
morning. The two men were taken to police headquarters. 
Co-defendant Wilkins admitted, in the presence of appellant, 
that he and appellant had gone to the Telephone Company 
on the night of April 25 between eight and nine o’clock p. m. 
and held up the cashier and had taken approximately a thou¬ 
sand dollars. He admitted that they took a taxicab down to 
the Telephone Company, that the cab driver had waited around 
the corner and that, after the money had been obtained, they 
returned in the same taxicab to the upper part of Northwest 
Washington. He admitted that they went to a tourist home 
at 2000 North Capitol Street NW. and divided the money. 1 

Co-defendant Wilkins also made a written statement (see 
J. A. 50), admitting the commission of the robbery. Wilkins 
w'as questioned about the robbery and about his statement 
again. Appellant was present at such interrogation and so 
were Mr. Corbey, Mr. Hamilton, Officer O’Neill and Private 
Curtiss (J. A. 50). When Sergeant Reed asked appellant what 
he had to say about Wilkins’ statement, appellant said, “I do 
not wish to make a statement until I consult my attorney.” 
(J. A. 51, 60.) Sergeant Reed asked appellant about the state¬ 
ment- again and appellant asked Reed if he thought appellant 
would tell him something that would surely put appellant in 
jail (J. A. 52). 

On May 14, 1952, Sergeant Reed again questioned appellant 
and W'ilkins, this time in the presence of Queen, the taxicab 
driver. Wilkins stated that Queen’s statements about the 
events of April 25th were correct. Appellant said that he did 
not wish to make a statement until he consulted his attorney 
(J. A. 52, 58). Sergeant Reed testified that appellant told 

‘The officer stated that he arrested appellant at such tourist home 
<J. A. 49). 

319162—54 - 2 
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him that he had purchased a 1950 Cadillac automobile within 
a week or ten days after the alleged robbery (J. A. 54). The 
Sergeant stated, on cross-examination, that he learned of Queen, 
the taxicab driver, through Wilkins (J. A. 62). 

Sergeant Shirley F. O’Neill (J. A. 66-76), of the robbery 
squad of the Metropolitan Police Department, testified he 
arrested appellant and Wilkins on May 12, 1952. He stated 
that Wilkins admitted his part in the offense and told them 
of the particulars, including the identity of the taxicab driver 
who had driven them to and from the scene of the crime. 
(J. A. 67-6S.) After Wilkins had made his statement, appel¬ 
lant said that he didn’t want to say anything about it until 
he consulted his lawyer. Later on, appellant said “W r hy should 
I tell you something that might send me to jail” (J A. 69). 
Sergeant O’Neill testified that Lonnie Hamilton positively 
identified Wilkins, and Queen identified both appellant and 
Wilkins (J. A. 75). 

In behalf of appellant, 2 James M. Bishop (J. A. 7S-80), at¬ 
tached to the Veterans Administration, testified that the records 
of the Administration show* that, on November 29,1951, appel¬ 
lant was admitted to the Veterans’ Administration Hospital 
at Fort Howard, Maryland, on a complaint of a nose deformity 
resulting from a boxing bout in 1947. Appellant was inter¬ 
ested only in the cosmetic results. He was also examined by 
Dr. Lyon, a consultant in psychiatry, whose diagnosis was 
“anxiety state, severe” (J. A. 80). 

Doctor Joseph L. Gilbert (J. A. S0-91), a psychiatrist at¬ 
tached to Gallinger Hospital at the time of the trial, testified 
that he examined co-defendant Wilkins on June 21 and July 
12, 1952. He found Wilkins to be of unsound mind, suffering 
from a frank psychosis or mental disorder. He was unable 
to determine when the condition started, but, in his opinion 
Wilkins had been suffering from mental disorder for a con¬ 
siderable period of time previous to the examination (J. A. 82). 
On cross-examination, Doctor Gilbert stated that during the 
examinations he did not go into the ability of Wilkins to dis¬ 
tinguish right from wrong (J. A. 85). 

* At the close of the Government’s case, appellant made a motion for 
a judgment of acquittal on the grounds that the Government had failed 
to connect him with the crime. The motion was denied. (J. A. 77.) 
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Doctor Gilbert also testified that he examined appellant 
on July 5 and July 12, 1952, at which time he found appellant 
to be of unsound mind and suffering from dementia praecox 
(J. A. 86-SS). He stated that he did not determine the exact 
beginning of appellant’s condition but he was of the opinion 
that it had been going for a considerable period of time, perhaps 
a year or a few years. He said that appellant dated the con¬ 
dition back to the time that he was in the Army or beginning 
not long after he was separated from the service (J. A. 88). 
On cross-examination, Doctor Gilbert stated that he did not 
make a determination as to whether appellant could distin¬ 
guish right from wrong on April 25, 1952 (J. A. 90). 

Doctor Amino Perretti (J. A. 92-9S), Assistant Chief Psy¬ 
chiatrist at District of Columbia General Hospital, testified 
that he examined the co-defendant Wilkins on June 22 and 
July 12,1952. at which time he found Wilkins to be of unsound 
mind, suffering from a psychosis with psychopathic personality 
and characterized by the presence of delusions, hallucinations, 
depression, and suicidal thoughts. He considered Wilkins’ 
condition to have existed for about a year prior to the exami¬ 
nations (J. A. 92-93). On cross-examination, the doctor stated 
that, in his opinion, Wilkins could not differentiate between 
right and wrong on the date of the examination and prior 
thereto (J. A. 94), but he did not examine him specifically on 
this aspect of his condition (J. A. 95). 

Doctor Perretti testified that he examined appellant on July 
12. 1952. He concluded that appellant was suffering from a 
mental disorder, a psychosis, namely dementia praecox, 
paranoid type, characterized by the mental symptom of extreme 
introversion, negativism, paranoid ideas, delusions of reference, 
persecution and hallucinations. He did not believe that appel¬ 
lant could distinguish right from wrong. The doctor considered 
appellant’s condition to have existed for “some time” (J. A. 
95-97). On cross-examination, Doctor Perretti stated that, 
in his opinion, appellant was not able to choose between right 
and wrong on April 25,1952 (J. A. 97). 

In behalf of the co-defendant Wilkins, Georgine L. Wilkins 
(R. 163-177), mother of Wilkins, testified as to the mental con¬ 
dition of her son. She stated that he had been sent by her 
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to be examined by Doctor Williams, the psychiatrist at Freed¬ 
man’s Hospital. 

Walker Louis Savoy (R. 177-183), Principal of Garnet- 
Patterson Junior High School, stated that he felt that Wilkins 
was emotionally sick when Wilkins was a student. 

Frank D. Norton (R. 209-212), Deputy Director of the Dis¬ 
trict of Columbia Selective Service System, testified that Wil¬ 
kins was disqualified from service on June 24, 1943 as being in 
a “constitutional psychopathic state.” 

Susie Wilkins (R. 212-216), wife of Lewis Wilkins, testified 
as to her husband’s suicidal tendencies. 

In rebuttal for the Government, Doctor Leon Joseph Epstein 
(J. A. 99-10S), attached to the psychiatric staff at St. Eliza¬ 
beths Hospital, 3 testified that the co-defendant Wilkins was 
admitted to the hospital on November 14, 1952, and was dis¬ 
charged on April 28, 1953. During such period of time, the 
Doctor examined Wilkins at least fifteen times (J. A. 102). 
He stated that when Wilkins was admitted, he was of unsound 
mind but could distinguish between right and wrong (J. A. 
104). Wilkins improved and when he was discharged, the 
psychotic episode was no longer in evidence (J. A. 104). 

Doctor Epstein testified that appellant was admitted to the 
hospital on October 7,1952, and was discharged on February 13, 
1953. He examined appellant about fifteen times during that 
period of time. W 7 hen appellant was admitted, he was neatly 
dressed and groomed, showed no unusual mannerisms in be¬ 
havior, his emotional responses were within normal limits, 
he spoke of hearing voices, which he preferred not to talk about, 
and spoke of them without any particular emotion (as opposed 
to the many patients who hear voices which bother them). 
Doctor Epstein was the admitting physician and examined 
appellant. He felt that at the time of his admission, appellant 

'Doctor Epstein testified that prior to enterin': medical school, he re¬ 
ceived a Doctor of Philosophy decree in psychology. He spent the next 
five years in research in the study of personality and its disorders. Then 
he entered medical school. Upon graduation, he spent a year at North¬ 
western University Medical Center as an interne in psychiatry. The next 
three years have been at St. Elizabeths Hospital (J. A. 09-100). 

It is therefore submitted that appellant’s suggestion, “Doctor Epstein, 
a young psychiatrist at St. Elizabeth’s” (emphasis added), that the expert 
lacked experience is without foundation. 
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was not of unsound mind and could choose between right and 
wrong. Appellant’s condition did not change appreciably 
while he was in the hospital (J. A. 104r-105). Doctor Epstein 
stated that he was unable to give an opinion as to appellant’s 
mental condition in April 1952 (J. A. 106). On cross-exami¬ 
nation, the doctor reiterated his statement that he could not 
ascertain the mental condition of appellant, or of Wilkins, in 
April 1952 (J. A. 107-108). 4 

Appellant, thereafter, introduced the official records in the 
instant case pertaining to the orders committing him to St. 
Elizabeths Hospital and the motion of the United States At¬ 
torney for a Judicial Determination of Appellant’s mental 
competency (J. A. 109-111). The Government interposed no 
objection to this evidence (J. A. 109). 

After the arguments on the prayers (J. A. 113-115), and 
after the closing arguments (J. A. 115-134), the court (Letts, 
J), instructed the jury (J. A. 134-142). After deliberation, 
the jury announced through its foreman that it had found ap¬ 
pellant to be guilty as charged (J. A. 144). The jury was 
polled and the court found that the jury had not agreed on its 
verdict as to the co-defendant Wilkins, in that some of the 
jurors stated, “not guilty” and others stated, “not guilty by 
reason of insanity” (J. A. 144-146). After further delibera¬ 
tion, the jury returned a verdict against Wilkins, “not guilty 
by reason of insanity” (J. A. 147). The case was referred to 
the probation officer (J. A. 176-177). 

On October 20, 1953, appellant filed a motion for a judg¬ 
ment of acquittal and/or a new trial (J. A. 177-178, 179-185). 
After argument (J. A. 148-157), the motion was denied (J. A. 
185). Appellant was sentenced to serve a term of imprison¬ 
ment of from four to twelve years (J. A. 186). This appeal 
followed (J. A. 188). 

4 At the close of the case, appellant made the following motion: Mr. 
Harris. Your Honor, at this time I renew my motion for judgment of 
acquittal based upon the same grounds that I stated to you at the conclu¬ 
sion of the Government’s case originally (i. e., failure to link appellant with 
the crime. J. A. 77). And in addition I say to Your Honor that the Gov¬ 
ernment in this case, with respect to the actual commission of a crime by 
Kelley, has not sustained the burden of proof, and has not made a prima 
facie case of robbery against Kelley (J. A. 108). (Parenthesis added.) 
The motion was denied (.T. A. 10.8). 



10 


STATUTES INVOLVED 

Title IS United States Code, Section 4244 provides: 

Whenever after arrest and prior to the imposition of 
sentence or prior to the expiration of any period of pro¬ 
bation the United States Attorney has reasonable cause 
to believe that a person charged with an offense against 
the United States may be presently insane or otherwise 
so mentally incompetent as to be unable to understand 
the proceedings against him or properly to assist in his 
own defense, he shall file a motion for a judicial deter¬ 
mination of such mental competency of the accused, 
setting forth the ground for such belief with the trial 
court in which proceedings are pending. Upon such a 
motion or upon a similar motion in behalf of the ac¬ 
cused, or upon its own motion, the court shall cause the 
accused, whether or not previously admitted to bail, 
to be examined as to his mental condition by at least one 
qualified psychiatrist, who shall report to the court. 
For the purpose of the examination the court may order 
the accused committed for such reasonable period as the 
court may determine to a suitable hospital or other fa¬ 
cility to be designated by the court. If the report of 
the psychiatrist indicates a state of present insanity or 
such mental incompetency in the accused, the court shall 
hold a hearing, upon due notice, at which evidence as to 
the mental condition of the accused may be submitted, 
including that of the reporting psychiatrist, and make a 
finding with respect thereto. No statement made by 
the accused in the course of any examination into his 
sanity or mental competency provided for by this sec¬ 
tion, whether the examination shall be with or without 
the consent of the accused shall be admitted in evidence 
against the accused on the issue of guilt in any criminal 
proceeding. A finding by the judge that the accused is 
mentally competent to stand trial shall in no w’ay preju¬ 
dice the accused in a plea of insanity as a defense 
to the crime charged; such finding shall not be intro¬ 
duced in evidence on that issue nor otherwise be brought 
to the notice of the jury. 
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Title 22, District of Columbia Code, Section 2901 provides: 

Whoever by force or violence, whether against resist¬ 
ance or by sudden or stealthy seizure or snatching, or by 
putting in fear, shall take from the person or immediate 
actual possession of another anything of value, is guilty 
of robbery, and any person convicted thereof shall suffer 
imprisonment for not less than six months nor more than 
fifteen years. 

ARGUMENT 

I 

The Trial Court properly denied the motion for a judgment 

of acquittal 

Appellant contends that there was an “utter failure” on the 
part of the Government to produce evidence which would war¬ 
rant submitting to the jury the question whether the jury was 
satisfied beyond a reasonable doubt that appellant was sane 
on April 25, 1952, the date of the offense herein involved. 
Therefore, appellant contends, the trial court should have 
granted a motion for judgment of acquittal. 5 He asks this 
Court to reverse the case with directions to the District Court 
to enter a judgment of acquittal by reason of insanity. 

However, the record clearly shows that the Government did 
sustain its burden of proof and that the case was properly 
sent to the jury, under proper instructions, for determination 
of the relevant issue. The facts adduced at the trial cn the 
instant issue are these: 

1. Appellant is presumed to be sane. “For once the 
issue of insanity is raised by the introduction of ‘some 
evidence/ so that the presumption is no longer absolute, 
it is incumbent upon the trier of fact to weigh and con¬ 
sider ‘the whole evidence/ including that supplied by 

• It is to be noted that appellant’s motion at the close of the Government’s 
case (J. A. 77), and the motion at the close of the entire case (.T. A. 10S), 
were not based on appellant’s present contentions. Also, the written mo¬ 
tion submitted after trial did not advance the contentions now raised (J. 
A. 177-17$). It was not until oral argument on the post-trial motion that 
appellant arsrued that the Government had failed to maintain its burden 
of proof (J. A. 149). Compare the motion on behalf of the co-defendant 
Wilkins (J. A. 109). 
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the 'presumption of sanity * * on the issue of “the 
capacity in law of the accused to commit” the crime. 
Durham v. United States, — U. S. App. D. C. — (No. 
11S59, decided July 1, 1954) (slip opinion p. 11) (Foot¬ 
note omitted. Emphasis added.) 

2. Joseph Corbey, Lonnie Hamilton and William 
Queen testified as to the facts of the crime. It was 
shown to be a premeditated, deliberate, and planned 
robbery. Hamilton testified that the other man with 
Wilkins was one -who put the note on Corbey’s desk 
and Queen testified that he drove appellant to and 
from the scene of the crime with Wilkins. 

3. Sergeant Reed testified that appellant stated, at 
the interrogation that he would not make a statement 
until he had consulted with this attorney. Appellant 
further stated that he would not tell the officer anything 
that would put him in jail. 

4. Sergeant O’Neill also testified that appellant re¬ 
fused to say anything until he had consulted his lawyer. 
Later on, appellant stated, “Why should I tell you some¬ 
thing that might send me to jail.” (J. A. 69.) 

5. James Bishop testified in appellant’s behalf, and 
stated that in 1951, appellant was diagnosed by a doctor 
attached to the Veterans’ Administration as having 
“anxiety state, severe” (J. A. 80). 

6. Doctor Gilbert testified that he found appellant to 
be of unsound mind in July, 1952; but the Doctor was 
unable to determine whether appellant could distinguish 
right from wrong (J. A. 90). 

7. Doctor Perretti testified that appellant was of un¬ 
sound mind in July 1952 and, in the doctor’s opinion, 
could not choose between right and wrong on April 25, 
1952. 

8. Doctor Epstein, the rebuttal witness for the Govern¬ 
ment, testified that, in his opinion, appellant was not of 
unsound mind on October 7, 1952. That on such 
date, appellant was neatly dressed and groomed, showed 
no unusual mannerisms in behavior, and that his emo¬ 
tional responses were within normal limits. 
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Thus, the only testimony in favor of insanity came from Doc¬ 
tor Perretti. Such testimony was bolstered by that of Doctor 
Gilbert. The Government, on the other hand, showed that ap¬ 
pellant had participated in a deliberately planned robbery. 
The jury could have inferred from the testimony of Sergeants 
Reed and O'Neill that appellant, when arrested, indicated a 
strong consciousness of guilt and was of sufficient sanity to rec¬ 
ognize that he should not say anything “which would send” 
him to jail. Doctor Epstein’s testimony is also part of the 
“whole’’ record and indicated to the jury that appellant pre¬ 
sented a normal appearance in November 1952. 

The whole record, therefore, shows an issue of fact. 0 The 
question then raised is whether the jury was properly instructed 
on the issue which it was to determine. The record is replete 
with instructions which are most favorable to appellant. The 
trial court charged the jury, in pertinent part, as follows (J. A. 
135-136, 137-140. 141-142): 7 

Circumstantial evidence is that which relates to a 
series of other facts than the fact in issue, which by ex¬ 
perience has been found so associated with the fact that 
in the relation of cause and effect may lead to a satis¬ 
factory conclusion. For example, when footprints are 
discovered after a recent snow, it is proper to infer that 
some animated thing passed over the snow since it fell. 
And from the form and number of footprints, it can be 
determined whether they are those of a man, a bird, or 
a quadruped. Such evidence, therefore, is founded upon 
experience and observed facts, coincidences establishing 
a connection between the known and proven facts and 
the fact sought to be proved. 

* Compare the testimony of Doctor Gilbert, Doctor Perretti, Georgine L. 
Wilkins, Walker Savoy, Frank D. Norton, Susie Wilkins and Doctor Epstein 
on the issue of the mental condition of the co-defendant Wilkins. In the 
face of such evidence, it cannot be inferred that the jury rendered a “com¬ 
promise” verdict in the instant case. 

* The court also instructed on the indictment (J. A. 134); the presumption 
of innocence (J. A. 134-135) : reasonable doubt (J. A. 135); joint offenders 
(J. A. 136) : the fact that the jury is to judge the credibility of the witnesses 
(J. A. 141). 
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The jury are instructed that in order to convict a de¬ 
fendant upon circumstantial evidence it is necessary not 
only to prove that all of the circumstances concur to 
show that he committed the crime charged, but that these 
circumstances are inconsistent with any other reasonable 
conclusion than that of his guilt. 

It is not sufficient to warrant a conviction that the 
circumstances coincide with, account for, and render 
probable the hypothesis of guilt sought to be established 
by the prosecution, but these circumstances must exclude 
to a moral certainty every other reasonable hypothesis 
but the single one of the guilt of the defendant. Other¬ 
wise. the jury must find a defendant not guilty. 
***** 

You are told that the written statement placed before 
this jury as a Government exhibit, and purporting to be 
signed by the defendant Wilkins, shall have no weight 
in considering the case against the defendant Kelley. 
You may consider it with all other evidence of facts and 
circumstances in the case only with respect to the charge 
made against the defendant Wilkins. 

You arc told that any oral statements made by the 
defendant Wilkins may not be considered as to the 
charges against the defendant Kelley unless you find 
from the evidence that the defendant Kelley was present 
and heard the statements when the oral statements were 
made by the defendant Wilkins. 

In addition to the general plea of not guilty, each of 
these defendants has interposed the plea of insanity. 
.As used in this defense, the term ‘‘insanity*’ means such 
a perverted and deranged condition of the mental and 
moral faculties as to render a person incapable of dis¬ 
tinguishing between right and wrong, or unconscious 
at the time of the nature of the act he was committing— 
that is, of knowing it was wrong. 

You are told that the burden of proof rests upon the 
Government with respect to every essential element of 
the offense charged. And it is the duty of the Govern¬ 
ment in this case, before it is entitled to a conviction of 


15 


these defendants, or either of them, to prove to your 
satisfaction beyond a reasonable doubt that the defend¬ 
ant interposing such plea of insanity was sane at the 
time it is charged he committed the offense mentioned in 
the indictment. 

I have heretofore told you that it is charged that the 
offense concurred on April 25,1952. Moreover, you are 
told that if you find that the defendants, or either of 
them, did in fact commit the act complained of in the 
indictment, there is a presumption in law that he was 
sane at the time he committed the act. Such presump¬ 
tion is enough to carry the burden of proving his sanity 
at the time he committed the act, unless you find from 
the evidence that such presumption is overcome by evi¬ 
dence and proof which has been placed before yours. 

If such presumption of sanity has been overcome in 
your mind, it is necessary for the Government, in order 
to convict the defendants, or either of them, to prove 
that they were sane at the time the act was committed, 
and this proof must be to your satisfaction beyond a 
reasonable doubt. 

At this point I shall read certain instructions which 
have been asked by the defendant and granted by the 
Court, with respect to such instructions you are told 
that each one read constitutes the law of the case, inso¬ 
far as it goes, with the same force and effect as if the 
Court had given the instruction upon its own motion and 
without request. 

This instruction is given at the request of each de¬ 
fendant: 

The Court instructs the jury that there is no crime 
without intent and there can be no intent without a 
sound mind. Therefore, the Court instructs the jury 
that if you believe that at the time this offense was com¬ 
mitted the defendant was then insane, it will be your 
duty to acquit the defendant. 

This prayer also is granted at the request of each 
defendant: 
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You are instructed that in this case the burden of 
proof is upon the Government to establish the sanity 
of the defendant on the date of the offense alleged in 
the indictment beyond a reasonable doubt, and that if 
the Government does not prove the sanity of the de¬ 
fendant on such date beyond a reasonable doubt, it is 
your duty to find the defendant not guilty by reason 
of insanity. 

This prayer also is asked by each defendant: 

You are instructed that it is the law that when it is 
once established that a person has been adjudged men¬ 
tally incompetent, the presumption of sanity no longer 
exists and in its place there arises a presumption of lack 
of mental capacity, and the burden of proving sanity 
devolves upon the Government. 

This instruction was asked by the defendant Kelley: 
• • * * • 

You are instructed that in this case the defendant 
Kelley has introduced evidence that on April 25, 1952, 
the date of the crime alleged in the indictment herein, 
the defendant Kelley was insane. If there is a reason¬ 
able doubt in your mind as to whether or not defendant 
Kelley was sane on April 25, 1952, then it is your duty 
to find the defendant Kelley not guilty by reason of 
insanity. 

This instruction is also ‘granted at the request of the 
defendant Kelley: 

If you find that the evidence as to the defendant 
Kelley’s sanity on April 25, 1952, is equally balanced, 
that is, that the evidence as to sanity and the evidence 
as to insanity on said date are equal, then it is your duty 
to find the defendant Kelley not guilty by reason of 
insanity. 

This instruction also is asked and granted at the re¬ 
quest of the defendant Kelley: 

Before you can find the defendant Kelley guilty of 
the crime alleged in the indictment herein, you must find 
that the defendant Kelley was sane on the date of the 
commission of the offense, beyond a reasonable doubt. 
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I have before me an instruction asked by the Govern¬ 
ment, which has been allowed by the Court, and states 
the law with the same force and effect as if the Court 
had given it without request: 

Petitions filed pursuant to Section 4244 of Title 18 
of the United States Code and findings and adjudica¬ 
tions thereunder shall relate only to the question of 
whether the defendants were mentally competent to un¬ 
derstand the proceedings against them or properly assist 
in their defense at the time of such petitions, findings 
and adjudications. Such petitions, findings, and adjudi¬ 
cations do not relate to the question of whether the de¬ 
fendants were of sound mind at the time of the commis¬ 
sion of the offense charged, and concern only whether 
the defendants were at the time of such petitions, find¬ 
ings, and adjudications mentally qualified to stand trial. 

There have been placed before this jury certain mo¬ 
tions of the United States Attorney for judicial deter¬ 
mination of the mental competency of these defendants. 
There has also been placed before this jury two orders, 
one relating to the defendant Wilkins and one relating 
to the defendant Kelley. The orders are in precise 
language. The order with respect to Wilkins has been 
read to this jury. I shall read it again because it has 
relation to what I shall thereafter say. 

The order was dated July 18, 1952, and, parenthet¬ 
ically, I may say that a similar order relating to the 
defendant Kelley was signed by the same Judge and on 
the same day, and, as I have indicated, is in identical 
language except for reference to the defendant. 

# • * # • 

Perhaps I should clarify a matter which may come 
to your mind. You will deliberate upon your verdict. 
Your verdict will be announced through the medium of 
your foreman. Your verdict may be in one of three 
forms. If you find that the Government has proved to 
your satisfaction beyond a reasonable doubt every essen¬ 
tial allegation of the indictment and essential element 
of the crime charged, including sanity as of April 25, 
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1952, when the crime is alleged to have been committed, 
your verdict will be guilty as charged. If you find that 
the Government has failed to prove the commission of 
the offense or has failed to connect the defendants with 
the crime and its commission, then your verdict will be, 
not guilty. If you find that the Government has failed 
to prove to your satisfaction beyond a reasonable doubt 
that the defendants were sane on April 25, 1952, but do 
find that the offense was committed, and was committed 
by those defendants, or one of them, and that proof is 
made to your satisfaction beyond a reasonable doubt, 
then your verdict will be, not guilty by reason of insanity. 

In other words, if the Government satisfies you by 
its proof beyond a reasonable doubt as to every essential 
element of the crime charged except the question of 
sanity, and you find that the Government has failed to 
prove these defendants, or either of them, sane as of 
April 25, 1952, then, as I have indicated, your verdict 
will be, not guilty by reason of insanity. 

Perhaps you might winder what w*ould be done about 
these defendants, or either of them, if they were found 
not guilty by reason of insanity. I think it is fair and 
proper that this jury should know. 

The statute provides that in cases of this kind, if a 
jury should return a verdict of not guilty solely on the 
ground of insanity, the Court may certify the facts to 
the proper Federal authority, and such defendant, under 
such circumstances, would be confined in a hospital or 
other suitable institutions for the care and treatment 
of insane persons. It will not be necessary for us to re¬ 
cite the practice further, but you are told that the law 
provides for the discharge of any such person so com¬ 
mitted to a hospital or institution for the care of in¬ 
sane persons upon restoration of sanity. 

When you return you will be asked for your verdict as 
to each of the defendants. You will first be asked for 
your verdict as to the defendant Wilkins, and your ver¬ 
dict will be guilty as charged, not guilty, or not guilty by 
reason of insanity, as you may determine. 
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These instructions, to which no objection was taken, pre¬ 
sented the issue of sanity or insanity to the jury. The trial 
court could and should have done no more than so instruct 
the jury. The whole record, including the presumption of 
innocence, indicated that there was a fact question and, as is 
now well-established, fact questions are to be determined by 
the jury. Appellant now asks this Court to assume the role 
of the fact-finders. Not on the issue of guilt or innocence, but 
upon the question of mental capacity. However, in the light 
of the evidence adduced at the trial and in view of the prin¬ 
ciple that, upon appeal, the facts are to be construed most 
favorably to the Government, there is no need for this Court 
to assume such role. A fact question was raised and it was 
properly sent to the jury. And, the decision of the jury should 
be affirmed. See: Bell v. United States, — U. S. App. D. C. —, 
210 F. 2d 711 (1953), cert, denied 74 S. Ct. 6S2. However, in 
any event, the record herein reveals that this would be a proper 
case for this Court to exercise the discretionary power vested in 
it by Title 28 U. S. C. S2106, and to grant a new trial if neces¬ 
sary. See: Bryan v. United States, 338 U. S. 552 (1950). 

II 

The charge was correct 

A. Appellant contends that the trial court erred in charging 
the jury as follows (Br. at p. 28): 

Moreover, you are told that if you find that the de¬ 
fendants, or either of them, did in fact commit the aet 
complained of in the indictment, there is a presumption 
in law that he was sane at the time he committed the 
act. Such presumption is enough to carry the burden 
of proving his sanity at the time he committed the act, 
unless you find from the evidence that such presump¬ 
tion is overcome by evidence and proof which has been 
placed before you. 

If such presumption of sanity has been overcome in 
your mind, it is necessary for the Government, in order 
to convict the defendants, or either of them, to prove 
that they were sane at the time the act was committed, 
and this proof must be to your satisfaction beyond a 
reasonable doubt. 
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This charge, to which no objection was taken, is proper. In 
the first place, the presumption of sanity does not evaporate 
just because an accused introduces some evidence of insanity 
at the time of the alleged crime. In Durham v. United States — 
U. S. App. D. C.— supra , this Court said (slip opinion at p. 11): 

For once the issue of insanity is raised by the intro¬ 
duction of “some evidence,” so that the presumption 
of sanity is no longer absolute, it is incumbent upon 
the trier of fact to weigh and consider “the whole evi¬ 
dence, including that supplied by the presumption of 
sanity * * *” on the issue of “the capacity in law of the 
accused to commit” the crime. (Footnote omitted. 
Emphasis added.) 

In the second place, the court fully explained to the jury 
concerning the issue of insanity. The court instructed, in 
pertinent part, as follows (J. A. 137): 

You are told that the burden of proof rests upon the 
Government with respect to every essential element of 
the offense charged. And it is the duty of the Govern¬ 
ment in this case, before it is entitled to a conviction of 
these defendants, or either of them, to prove to your 
satisfaction beyond a reasonable doubt that the de¬ 
fendant interposing such plea of insanity was sane at 
the time it is charged he committed the offense men¬ 
tioned in the indictment. 

The court further instructed at the request of both defend¬ 
ants (J. A. 138): 

The court instructs the jury that there is no crime 
without intent and there can be no intent without a 
sound mind. Therefore, the Court instructs the jury 
that if you believe that at the time this offense was 
committed the defendant was then insane, it will be 
your duty to acquit the defendant 

***** 

You are instructed that in this case the burden of 
proof is upon the Government to establish the sanity 
of the defendant on the date of the offense alleged in 
the indictment beyond a reasonable doubt, and that if 
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the Government does not prove the sanity of the de¬ 
fendant on such date beyond a reasonable doubt, it is 
your duty to find the defendant not guilty by reason 
of insanity. 

***** 

You are instructed that it is the law that when it is 
once established that a person has been adjudged men¬ 
tally incompetent, the presumption of sanity no longer 
exists and in its place there arises a presumption of lack 
of mental capacity, and the burden of proving sanity 
devolves upon the Government. 

And, at the request of appellant, the court also instructed the 
jury as follows (J. A. 139): 

You are instructed that in this case the defendant 
Kelley has introduced evidence that on April 25, 1952, 
the date of the crime alleged in the indictment herein, 
the defendant Kelley was insane. If there is a reason¬ 
able doubt in your mind as to whether or not defendant 
Kelley was sane on April 25, 1952, then it is your duty 
to find the defendant Kelley not guilty by reason of 
insanity. 

***** 

If you find that the evidence as to the defendant Kel¬ 
ley’s sanity on April 25,1952, is equally balanced, that is, 
that the evidence as to sanity and the evidence as to 
insanity on said date are equal, then it is your duty to 
find the defendant Kelley not guilty by reason of 
insanity. 

***** 

Before you can find the defendant Kelley guilty of 
the crime alleged in the indictment herein, you must 
find that the defendant Kelley was sane on the date 
of the commission of the offense, beyond a reasonable 
doubt. 

Thus, the jury was simply instructed that if they found, in 
fact, that appellant had committed the robbery then it could 
presume that appellant was insane unless such presumption 
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was overcome. And, the jury was then told that such pre¬ 
sumption had been overcome by the showing that appellant 
had been adjudged mentally incompetent. Therefore, the 
jury was instructed that the presumption had been overcome 
and that the Government had the burden of proving sanity 
beyond a reasonable doubt. This was sufficient. 8 

B. Appellant also contends that the trial court erred in in¬ 
structing the jury as follows (Br. at p. 29): 

Petitions filed pursuant to Section 4244 of Title IS of 
the United States Code and findings and adjudications 
thereunder shall relate only to the question of whether 
the defendants were mentally competent to understand 
the proceedings against them or properly assist in their 
defense at the time of such petitions, findings and ad¬ 
judications. Such petitions, findings and adjudications 
do not relate to the question of whether the defendants 
were of sound mind at the time of the commission of 
the offense charged, and concern only whether the de¬ 
fendants were at the time of such petitions, findings 
and adjudications mentally qualified to stand trial. 

However, there is no error. In the first place, appellant did 
not object to the instruction after it was given (Rule 30 of the 
Federal Rules of Criminal Procedure). In the second place, 
the instruction states the law. The “petitions, findings and 
adjudications” which are inherent in a Section 4244 proceedings 
go solely to the question of mental competency to understand 
the nature of the charge against an accused and his abil¬ 
ity to render assistance to his counsel. No determination is 
made of his sanity. Nor do such “petitions, findings and ad¬ 
judications” relate back to the date of the offense. Here, the 

* Appellant also contends that the standards enunciated by this court in 
the Durham case, supra, should apply in the instant case and that, therefore, 
the case should be reversed (Br. at p. 15). However, this Court announced, 
a “prospective test” in Durham (Slip opinion at p. 23) and cited therein 
People v. Maughs, 149 Cal. 253, S6 P. 1S7, 191 (1906) to the effect that it 
was a “future” test (Note 46). See also: Stcrcart v. United States, — 
U. S. App. D. C. — (No. 11S91, decided July 13. 1934), wherein the Court 
said: “The tests prevailing when appellant was tried have since been 
broadened" (in the Durham decision) (Slip opinion at p. 3, n. 4). 
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jury was not told to disregard the testimony of Doctors Gilbert 
and Perretti. The jury was told that the petitions for mental 
examinations and the findings of the lower court after the ap¬ 
propriate proceedings were merely to be considered as de- 
pcsitive of the issue of appellant’s ability to stand trial in July 
1952. 

Third.y. there is no prejudice. The evidence of the prior 
adjudication was introduced by the defendant in support of 
his defense of insanity. This is not a case where the Govern¬ 
ment. in violation of Section 4244, attempted to introduce evi¬ 
dence to show that appellant had been found to be competent 
to stand trial. Defense counsel was permitted to make full 
use of the “petitions, findings and adjudications” (J. A. S5-S9, 
95-97, 109-111). Furthermore, the trial court read, in the 
instructions which followed that which appellant now attacks, 
the order adjudicating Wilkins to be of unsound mind on July 
IS, 1952 and he told the jury that a similar order had been 
filed in appellant's case (J. A. 139-140). The court also read 
the pertinent portions of Section 4244 to the jury (J. A. 140- 
141). Thereby, the court clearly explained the jury the force 
and elTect of its admonition concerning the “petitions, findings 
and adjudications.” And. the court also instructed the jury, 
at defendants' request, as follows (J. A. 13S): 

You are instructed that it is the law that when it is 
once established that a person has been adjudged men¬ 
tally incompetent, the presumption of sanity no longer 
exists and in its place there arises a presumption of lack 
of mental capacity, and the burden of proving sanity 
devolves upon the Government. 

Thus, the jury was told not to disregard the “petitions, find¬ 
ings, and adjudications” completely. The jury was told, in 
effect, that you may consider the “petitions, findings and ad¬ 
judications” to overcome the presumption of sanity, but you 
shall not use them to irrebuttably presume that the defendants 
are insane. 

in addition, appellant was not prejudiced because Doctors 
Gilbert and Perretti testified as to their findings and opinions. 
The jury was not told to disregard their testimony or opinions, 
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and both doctors explained their views of appellant’s condition 
to the jury. Thus, there is no prejudice. 

Ill 

The testimony of Doctor Epstein was admissible 

Appellant maintains that the trial court erred in admitting 
the testimony of Doctor Epstein, the rebuttal witness for the 
Government, because Doctor Epstein could not render an 
opinion as to appellant’s mental condition on April 25, 1952 
(Br. at p. 32). The record shows that Doctor Epstein 9 
examined appellant on October 7,1052 at St. Elizabeth’s Hospi¬ 
tal, and at least fifteen times thereafter. When appellant was 
admitted he was neatly dressed and groomed, showed no un¬ 
usual mannerisms in behavior and his emotional responses 
were within normal limits. In the doctor’s opinion, appellant 
was not of unsound mind and could distinguish right from 
wrong (J. A. 104-105). However, Doctor Epstein would not 
venture an opinion as appellant’s mental condition on April 
25,1952 (J. A. 106). 

The difficulty with appellant’s position is found within the 
confines of his own brief. In arguing that the judicial deter¬ 
mination of July IS, 1952, was relevant to the issue at trial, 
appellant states (Br. at p. 30): 

The jury was entitled to give to this judicial deter¬ 
mination some weight in reaching its decision. “Courts 
are today universally agreed that both prior and sub¬ 
sequent mental conditions, within some limits, are re¬ 
ceivable for consideration; stress being always properly 
laid on the truth that these conditions are merely evi¬ 
dential towards ascertaining the mental condition at the 
precise time of the act in issue.” 2 Wigmore, Evidence 
(3rd Ed. 1940) pp. 25-26. This principle has been ex¬ 
pressly recognized here in the District of Columbia. 
Hart v. United States, 76 App. D. C. 193, 194, 130 F. 2d 
456,457 (1942); Boynton v. Burrows, S3 App. D. C. 227, 
228,167 F. 2d 759, 760 (1948). 


• See Note 3, supra. 



25 


Thus, were appellant’s present contention to be held success¬ 
ful, his prior contention would fall. In addition, the testimony 
of Doctor Gilbert, Doctor Perretti, and James M. Bishop would 
be inadmissible as part of the defense (as would the testimony 
of Doctors Gilbert and Perretti, Georgine Wilkins, Walker 
Savoy, Frank Norton, and Susie Wilkins in the defense of the 
co-defendant Wilkins). Furthermore, on the grounds of 
policy, appellant’s contention is without merit. The result he 
seeks would be extremely prejudicial to most defendants since 
few of them would have the forethought to be psychiatrically 
examined just prior to or right after committing a criminal 
offense. Here, however, Doctor Epstein examined appellant on 
October 7, 1952. His opinions were merely evidential towards 
ascertaining appellant’s mental condition on April 25, 1952. 
It was within a reasonable time subsequent to the crime and 
his testimony, therefore, was inadmissible. It is doubtful if 
appellant would object if, as in the case of the co-defendant 
Wilkins, Doctor Epstein testified that, in his opinion, appellant 
was of unsound mind on October 7,1952. 10 

IV 

The prosecutor’s opening statement was proper 

Appellant contends that the prosecutor was guilty of miscon¬ 
duct in his opening argument (Br. 34). He argues that the 
prosecutor stated in the opening statement that the Govern¬ 
ment would show that five days after the alleged robbery ap¬ 
pellant had sufficient funds immediately after the robbery to 
purchase a car (J. A. 22). He contends that when the Gov- 

30 Appellant inferentially argues that the prosecutor made an improper 
argument to the jury in his closing and rebuttal arguments (Br. at p. 33). 
He admits that the prosecutor used the phrases “at the time he was admitted 
to the hospital” and “at the time they were admitted”; but he suggests 
impropriety in a manner not fully explained. However, when the argu¬ 
ments are read in their entirety (.T. A. 115-120, 131-134), it is clear that 
appellant’s suggestions are without merit. 

It is also submitted that appellant’s further suggestion that the prosecutor 
was acting, “Perhaps out of an excess of zeal to obtain a conviction” (Br. 
at p. 33), is completely without foundation. A study of the entire record 
reveals that the prosecutor conducted himself in manner fitting to his 
position and in full appreciation of the rights of appellant. 
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eminent asked Henry Lesser, of the Reliable Motor Company, 
about the date of the alleged transaction, Lesser stated that it 
took place in the “very early part” of April 1952 (J. A. 46) and 
that, therefore, the opening statement was prejudicial. In his 
brief, appellant states (Br. at p. 34) : 

A simple interview with the witness at some point 
during the many months that preceded the trial should 
have enabled the Government to avoid this expedition 
into the unprovable. No basis or justification is shown 
by the record for the prosecutor’s opening remands on 
this subject. What he said may well have created in 
the jurors’ minds an impression of proof of which sur¬ 
vived the collapse of the evidence. 

Appellant’s argument is frivolous. His advice is unwar¬ 
ranted. The record shows that when Mr. Lesser was called 
to the stand, an objection was raised. In justifying the use 
of the witness, the prosecutor stated (J. A. 45): 

Mr. Troxell. The purpose is to show affluence as of 
five days after the date of this robbery. I realize that 
it is not direct, but it is part of the circumstantial web, 
you might say. 

Thereafter, Mr. Lesser testified as follows (J. A. 46): 

A. He purchased an automobile from the firm for 
which I was working. 

Q. Do you recall the date of the purchase? 

A. The exact date I don’t recall. It w'as approxi¬ 
mately in April of ’52. 

Q. Was it the early part or later part? 1 

A. The very early part. 

The record also reveals that Sergeant Reed also testified 
about appellant’s automobile (J. A. 54): 

Q. Did the defendant Kelley say anything to you 
on the occasion when Wilkins and Kelley were inter¬ 
viewed together about the possession of an automobile? 

Mr. Harris. Object. 

The Witness. Yes, he did. 

Mr. Harris. I object. 

The Court. Objection overruled. 
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The Witness. The defendant Kelley stated that he 
owned a 1950 Cadillac automobile. 

Q. And when did he say he purchased it? 

A. He gave the date of the purchase, which at the 
moment escapes me. 

Q. Was it after or before the time of this alleged rob¬ 
bery? 

A. As I recall, it was after the time of this alleged 
robbery. 

Q. You don't recall the exact date, though? Was it 
within a week or within ten days? 

A. Oh, it was a very short time afterwards, I think 
within a week or ten days. 

Therefore, the record clearly shows that the prosecutor was 
giving, in his opening statement, a legitimate comment on the 
evidence which he expected to prove at the forthcoming trial. 
The record shows that such comment was properly justified. 

V 

The statements of Wilkins were properly admitted 

Appellant argues that he was prejudiced when the trial 
court admitted into the evidence the post-arrest statements 
and confessions made by the co-defendant Wilkins (Br. at 
p. 34). However, the record shows that there was no error, 
much less any prejudice. 

Wilkins was arrested in his apartment on May 12,1952. He 
was taken to police headquarters and questioned. Appellant 
was not present. Wilkins admitted that he and appellant had 
robbed the Telephone Company on April 25, 1952, whereupon 
the officers arrested appellant at the same tourist home to 
which the taxicab driver had taken the two men after the 
robbery. (J. A. 48-49.) 

In the meantime, Wilkins had reduced his confession to wTit- 
ing. Appellant was not present when Wilkins signed the holo¬ 
graphic confession. (J. A. 49-50.) 

Thereafter, in the presence of appellant, the officers interro¬ 
gated Wilkins again. Wilkins again admitted that he and 
appellant had committed the offense and he related the events 


which preceded and followed the robbery. (J. A. 51.) When 
the officers ”asked appellant what he had to say about Wilkins* 
statement, he replied, “I do not wish to make a statement 
until I consult my attorney.” and “Why should I tell you 
something that might send me to jail.” (J. A. 51, 69.) 

The court instructed the jury on this aspect of the instant 
case, as follows (J. A. 136-137): 

The Government has introduced in evidence a writ¬ 
ten statement purporting to be signed by the defendant 
Welkins and has introduced in evidence by the testi¬ 
mony of witnesses certain oral statements purportedly 
made by the defendant Wilkins. The jury are in¬ 
structed that admissions, statements or confessions 
freely and voluntarily made by one at a time when he is 
possessed of his senses and knows wffiat he is saying 
and doing may be considered and weighed wuth the 
evidence as bearing upon the question of such defend¬ 
ant’s guilt. 

You are told, however, that before you can consider 
and weigh any statement, admission or confession al¬ 
leged to have been made by such defendant as evidence 
against him, you must find that such statement, ad¬ 
mission or confession was freely and voluntarily made 
by such defendant and was not result of inducement, 
coercion, intimidation, threats, promises, duress, or com¬ 
pulsion exercised by any officer of the law or any other 
person over such defendant, and that any such state¬ 
ment, admission or confession was made by such de¬ 
fendant with full knowledge on his part of the meaning 
and effect thereof, and that he was mentally capable to 
comprehend and intend what he was doing and saying 
when he signed the statement or uttered the oral 
statement. 

If you find that the statement purporting to have 
been signed by the defendant Wilkins was freely and 
voluntarily made by him at a time when he knew the 
meaning and effect thereof, then you will accept such 
written statement as evidence, and will give it that 
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weight which in your view of the other evidence in the 
case you think it ought to have. 

It is the duty of the jury to disregard such written 
statements and such oral statements altogether if you 
have a reasonable doubt as to whether or not the writ¬ 
ten statement and the oral statements were freely and 
voluntarily made by the defendant Wilkins at a time 
when the defendant Wilkins was possessed of his senses, 
and knew what he was saying and doing. 

The trial court then expressly instructed the jury as to the 
effect of Wilkins’ written statement on appellant’s defenses 
(J. A. 137): 

You are told that the written statement placed before 
this jury as a Government exhibit, and purporting to 
be signed by the defendant Wilkins, shall have no weight 
in considering the case against the defendant Kelley. 
You may consider it with all other evidence of facts and 
circumstances in the case only with respect to the charge 
made against the defendant Wilkins. 

And the court also instructed the jury on the effect of Wilkins’ 
statements on the charge against appellant (J. A. 137): 

You are told that any oral statements made by the 
defendant Wilkins may not be considered as to the de¬ 
fendant Kelley unless you find from the evidence that 
the defendant Kelley was present and heard the state¬ 
ments when the oral statements were made by the de¬ 
fendant Wilkins. 

Appellant interposed no objection to the charge (J. A. 142) 
and he is, therefore, foreclosed from raising an objection at 
this time (Rule 30 of the Federal Rules of Criminal Procedure). 
Appellant does, however, claim that the court erred in admit¬ 
ting Wilkins’ statements into evidence. He states (Br. at p. 
36): 

It is true that in different American jurisdictions there 
is some contrariety of view as to the extent to which 
statements are admissible against one defendant because, 
when made in his presence by a co-defendant, has not 
denied them. See 4 Wigmore, Evidence (3rd ed. 1940) 




30 


§ 1072, and 1953 Supplement, § 1072. But in the fed¬ 
eral courts the rule has settled into that declared by the 
Second Circuit in United States v. Lo Biondo, 135 F. 2d 
130, 131-132 (1943): * * * 

See also United States v. On Lee, 193 F. 2d 306, 310, 
3IS (C. A. 2d 1951), affirmed, 343 U. S. 757 (1952). 

Appellant then continues (Br. at p. 37): 

Contrary intimations appear in an earlier District 
of Columbia case. Dickerson v. United States, 62 App. 
D. C. 191, 193-194, 65 F. 2d S24, S26-S27 (1933), cer¬ 
tiorari denied, 290 U. S. 665 (1933). These, however, 
have been qualified by the opinion in Skiskowski v. 
United States, SI App. D. C. 274.277-279,15S F. 2d 177, 
1S0-1S2 (1946), certiorari denied, 330 U. S. SS2 (1947), 
and in any event should not be deemed controlling in 
the light of the decisions referred to above. 

And then appellant makes the broad generality that (J. A. 
37): 

Thus the federal courts have come to the view that 
statements made by a co-defendant in the defendant’s 
presence, when the individuals are in custody after 
arrest, generally fail to measure up to the test of Sparf 
v. United States, 156 U. S. 51,56 (1S95), that such state¬ 
ments are admissible against the defendant only when 
made “under such circumstances as would warrant the 
inference that he would naturally have contradicted 
them if he did not assent to their truth.” 

A moment’s reflection indicates that appellant has used loose 
language. He gives the rule of the Second Circuit in the Lo 
Biondo case (135 F. 2d 130, 131-132) as being the rule in the 
“federal courts.” An he cites United States v. On Lee, 193 
F. 2d 306,310,318 (C. A. 2d 1951), affirmed 343 U. S. 757 (1952) 
in further support of his statement that “in the federal courts 
the rule has settled into that declared” in Lo Biondo. How¬ 
ever, it should be noted that in On Lee, the Second Circuit 
recognized that the rule in the Lo Biondo case controlled, but 
it went on to state that, in the light of the instructions, there 
was no error. The Supreme Court, in On Lee, affirmed the 
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judgment of the Second Circuit but did not mention the point 
here in issue. 

These are the cases which appellant claims should control 
in the instant case, notwithstanding the fact that this Court 
has frequently passed upon similar issues. In Skiskowski 
v. United States, SI U. S. App. D. C. 274 at 278, 279,158 F. 2d 
177 (1946), cert, denied 330 U. S. 882 (1947), this Court said, 
inter alia: 

* * * There is a well entrenched rule of evidence 
which permits otherwise “hearsay” testimony to come 
in for the purpose of showing that the defendant, when 
confronted with damaging accusations in a situation call¬ 
ing for a response, remained silent, or affirmatively indi¬ 
cated agreement with the charges. See 80 A. L. R. 
1236, 1240; 115 A. L. R. 1510; Wharton’s Criminal 
Evidence 11th Ed., § 656. * * * 

***** 

* * * The cases repeatedly emphasize the need for 
careful control of this otherwise hearsay testimony, and 
we do not think it wise to extend the “exception” to 
embrace any and all of the defendant’s reactions. It 
should also be observed that where, as here, the defend¬ 
ant is under arrest, it is doubtful if “silent assent” is 
admissible. 

Where the accusatory statement is unequivocally de¬ 
nied by the accused it is not admissible against him. 
(Footnotes omitted.) 

But see: Sparf v. United States, 156 IT. S. 51 at 56 (1895); 
Jackson v. United States, 91 U. S. App. D. C. 60,198 F. 2d 497 
(1952), cert, denied 73 S. Ct. 96; Cratty v. United States (D. C. 
1947), 163 F. 2d 844; Marcus v. United States, 66 App. D. C. 
298,302,86 F. 2d 854 (1936); Borum v. United States, 61 App. 
D. C. 4,56 F. 2d 361 (1932); Holmes v. United States, 56 App. 
D. C. 183,11 F. 2d 569 (1926). 

In the instant case there is no error, and for the following 
reasons: 

1. This is not a case of “silent assent.” Appellant did not 
remain silent when confronted with the statements of Wilkins, 
Rather, he said, “I do not wish to make a statement until I 
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consult my attorney.” (See: People v. Wilson, 61 Cal. App. 
611, 215 Pac. 565 (1923)). And he also stated, “Why should 
I tell you something that might send me to jail.” 

2. Appellant objected only to the use of the written state¬ 
ments by Wilkins (J. A. 4S-49). The court instructed the 
jury not to consider such statement in adjudging the charge 
against appellant. 

3. Appellant did not object to the testimony relating to the 
oral statements by Wilkins which were made in the presence 
of appellant (J. A. 51, 52, 58, 59, 60, 69). He cannot now 
complain. 

4. Much of the testimony relating to the statements by 
W’ilkins was brought out on cross-examination by appellant’s 
counsel (J. A. 58, 59, 60). 

5. Appellant submitted no prayers on this matter (J. A. 
174r-176). Nor was there a request for such a charge after 
the evidence had been presented (J. A. 108-115). Further¬ 
more, there was no objection to the charge as given (J. A. 142). 

6. Appellant was not convicted solely upon the statements 
of Wilkins. Mr. Corbev stated that two men had robbed him. 
Lonnie Hamilton identified Wilkins and stated that appellant 
resembled the other man. The taxicab driver testified that 
he drove appellant and Wilkins to and from the scene of the 
crime. 

7. This is not the case where the defense was alibi, entrap¬ 
ment, or as in the Lo Binondo case, innocent participation. 
Here, the defense was insanity. It is difficult to ascertain just 
how the statements of Wilkins could prejudice appellant when 
he rested his defense on mental incapacity. 11 

"Appellant states that counsel for Wilkins conceded Wilkins’ partici¬ 
pation, both at the outset of the trial and in his opening statement. His 
record citations are misleading. The statement of counsel at the outset 
of the trial (J. A. 21), was at the bench and out of the hearing of the jury. 
Secondly, appellant’s counsel made an opening statement at the outset 
of the trial in which the only defense mentioned was that of insanity 
(J. A. 22-23). The opening statement in behalf of Wilkins did not come 
until after the close of the Government’s case (J. A. 76-77). Furthermore, 
this is not the case where the co-defendant had pleaded guilty. 

Appellant states that the “dominant purpose of introducing Wilkins’ 
statement must have been to place them before the jury in connection 
with the case against appellant” (Br. at p. 39). He overlooks the salient 
fact that Wilkins was also on trial. 
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VI 

Appellant was properly tried with Wilkins 

It is contended by appellant that the trial court abused its 
discretion in not granting a new trial in order that his case 
could be severed from that of the co-defendant Wilkins (Br. 
at p. 39). The law is now well settled that motions for new 
trial are addressed to the sound discretion of the trial court. 
Fook v. United States, 82 U. S. App. D. C. 391, 164 F. 2d 716, 
cert, denied 333 U. S. 83S. In the instant case, there is no 
abuse of discretion because no motion for severance was made 
prior to trial. Secondly, both appellant and Wilkins offered 
insanity as a defense and this Court has stated, in Lucas v. 
United States, 70 App. D. C. 92.93,104 F. 2d 225 (1939), that: 

The mere fact that admissions have been made by 
one which are not evidence as against the other is not 
conclusive ground for ordering the parties to be tried 
separately. 

* * • • * 

The general rule is that persons jointly indicted should 
be tried together. 

Appellant makes rather vague assertions as to the reasons 
why the court should have granted a new trial. He seems to 
say that- if he had been given the written statement of Wilkins 
prior to trial, he would have been in a position to make a motion 
for severance prior to trial (Br. at p. 40, n. 6). However, the 

Appellant contends that the error in admitting the statements of Wilkins 
conld not be cured by the instructions. However, in the On Lee case upon 
which appellant relies, the Second Circuit said (193 F. 2d at 311) : “The 
Jury system is premised on the assumption that when the judge instructs 
the jury what evidence it may consider it will obey the instruction.” 

Appellant also complains about the fact that the statements by Wilkins 
were made by a man whom the jury found to be insane at the time that the 
statements were made (Br. at p. 39, n. 5). This is not an accurate state¬ 
ment, since the jury merely determined Wilkins mental condition as of 
April 25, 1952, not May 12, 1952. Furthermore, the jury could have found 
that Wilkins was merely not responsible for his acts, albeit he knew what 
he was doing. In any event, however, appeUant misconstrues the law. 
The question of the competency of the maker of the statements is not in 
issue; rather, it is the failure of the defendant to deny that is crucial. 
See 80 A. L. R. at 1246. 
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decision of this Court in Fryer v. United States, — U. S. App. 
D. C. —, 207 F. 2d 134 (1953), cert, denied 346 U. S. 885, 
suggests that a defendant is entitled to the statements of his 
co-defendant. Assuming, arguendo, that the trial court did 
err in refusing to give appellant the statements, there was no 
prejudice. In the first place, appellant heard Wilkins’ oral 
statements at police headquarters and knew what position 
Wilkins would take at trial. Secondly, appellant’s defense was 
that of insanity. It is difficult to see how the statement of 
Wilkins would have assisted appellant and “Moreover, the 
psychiatrist testified that appellant was of unsound mind at 
the time the crime took place.” ( Fryer v. United States, 
supra.. Slip opinion at p. 6.) In any event, appellant was 
jointly indicted with Wilkins and he interposed the same 
defense. Thus, there was no prejudicial abuse of discretion in 
denying the motion for a new trial. 

VII 

The motion for a mental examination 

A. The Wear case. At the beginning of the trial here in¬ 
volved. appellant’s counsel stated at the bench (J. A. 20): 

Mr. Harris. In this indictment I represent the de¬ 
fendant Stephen S. Kelley. His defense is insanity. 
He was at one time committed to St. Elizabeth’s. I 
have talked to this man this morning about twenty min¬ 
utes, and I feel, Your Honor, that man is not prepared to 
go to trial, and I would ask Your Honor for an order 
for a re-examination. 

* * * # * 

The Court. I think I will have to deny Mr. Harris’ 
motion. I can hardly grant it on the very slim record— 
just counsel’s own impressions, as I understand it. 

Mr. Harris. We have this, Your Honor. We have a 
record from St. Elizabeths, which at time of his dis¬ 
charge was not conclusive at all, and w*e have the prior 
examinations of Drs. Gilbert and Perretti, who will tes¬ 
tify even now that the man is insane, and preliminarily 
I could show that, Your Honor. 
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The Court. Motion denied. * * * (Emphasis add¬ 
ed.) 

In Wear v. United States, —U. S. App. D. C. — (No. 11761, 
decided July 22, 1954), this Court, in deciding when motions 
for mental examinations to determine an accused’s mental 
capacity to stand trial should be granted, said (Slip opinion 
at p. 7): 

We therefore hold that a motion on behalf of an ac¬ 
cused for a mental examination, made in good faith and 
not frivolous, must be granted under the statute (Title 
IS U. S. C. § 4244). It follows that the trial court erred 
in denying the instant motion, which plainly was 
neither frivolous nor in bad faith. (Parenthesis 
added.) 

The motion in the instant case, therefore, was properly de¬ 
nied. The record shows that such motion was either frivolous 
or in bad faith. In the first place, the reasoning behind the 
opinion of this Court in Wear scarcely authorizes the grant¬ 
ing of a motion for a mental examination on counsel’s own im¬ 
pressions. particularly when, as here, counsel states that his 
conclusions rest upon a mere twenty minute conversation with 
the accused on the very morning of the trial. To hold that 
this is a sufficient reason for the granting of such a motion would 
be to grant defense counsel a life-long license to prolong difficult 
cases. Shrewd attorneys would have at their disposal an 
atomicage weapon to add to their arsenal of delay tactics. More 
must be shown than the mere statement of counsel, unless such 
statement is made at a time prior to trial. To permit counsel 
to obtain a mental examination for a defendant upon the mere 
statement that “I have talked to this man this morning about 
twenty minutes” will be to encourage protraction. 

Secondly, counsel made no mention of appellant’s alleged in¬ 
capacity when it was obvious that the case was to be continued 
on April 23, 1953, June 3, 1953, and June 30, 1953 (J. A. 
11-1S). 

Thirdly, counsel referred to the record from St. Elizabeth’s 
Hospital, which he said was not “conclusive.” However, such 
record states that “Stephen S. Kelley has recovered his reason 
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and that he is now of sound mind” on February 13, 1953 
(J. A. 171). 

Fourthly, counsel stated that Doctors Gilbert and Perretti 
would testify “even now” that appellant was mentally in¬ 
capable. However, it appears that Doctor Perretti did not 
examine appellant at any time after July 12, 1952 (J. A. 98), 
and. from the nature of his testimony, it appears reasonable 
to infer that neither did Doctor Gilbert. Therefore, appel¬ 
lant’s counsel appears to have been acting in bad faith when 
he tendered their tesimony. 12 

And finally, although at the time of sentencing, counsel indi¬ 
cated that he thought appellant was a “crazy man,” he did not 
as in Wear, renew his motion after trial or at the sentencing 
(J. A. 156-157). 

B. The Gunther Case. It appears from the record that after 
appellant was certified by the officials at St. Elizabeth’s Hos¬ 
pital to be of sound mind there was no judicial determination 
of his mental competency to stand trial. This appears to be 
in violation of the principles enunciated by this Court in Gun¬ 
ther v. United States, — U. S. App. D. C. — (No. 11970, de¬ 
cided July 1, 1954). The instant case should, therefore, be 
remanded to the District Court. This office has filed a motion 
to stay the instant proceedings pending a determination of 
appellant’s mental condition as of the time of his trial. We 
believe that this procedure should be followed. If the trial 
court indicates that it will enter a finding that appellant was 
mentally competent, then the appeal on the merits can be 
decided. If the trial court indicates that it will enter a find¬ 
ing that appellant was not mentally competent, the case 
should be remanded for a new trial. And if the trial court indi¬ 
cates that it cannot make a determination, the case should 
be remanded with directions to entertain a motion for a 
new trial and to grant such motion. 

u Compare Perry v. United States, 90 U. S. App. D. C. ISC, 1ST, 195 F. 2d 
37 (1952), wherein the attorney stated: “Your Honor, we would like to have 
a psychiatrist appointed for Perry. My record shows the case was set 
for the 22nd of June. I had Perry up here. His father wanted to testify 
as to the boy’s mentality. He has been in the asylum. I have the record 
from the asylum here. I think Your Honor would like to see that.” 
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It should be noted that if, upon a new trial, appellant is deter¬ 
mined to be mentally competent to stand trial but is found not 
guilty by reason of insanity, he may still be confined in a mental 
institution “as long as the ‘Public Safety and * * # (his) 
welfare’ require.” Durham v. United States, supra. (Note 
57, as amended October 13,1954.) 

CONCLUSION 

Wherefore, it is respectfully submitted that the Govern¬ 
ment’s motion for a stay be granted or, if such motion be de¬ 
nied, that the judgment of the District Court be affirmed on 
the merits and remanded with directions make a judicial de¬ 
termination as to appellant’s mental competency as of the 
time of his trial and with directions to grant a new trial if 
appellant is determined to have been mentally incompetent 
at the time of trial and to grant a new trial if such determina¬ 
tion is now impossible. 
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